
 

December 2014 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 

TIM REEVES, ERIC SAUB, GREG 

BURNETT, as the Libertarian Party of 

Oregon; DAVID TERRY, M. 

CARLING and RICHARD BURKE, as 

members of the Libertarian Party of 

Oregon; and LIBERTARIAN PARTY 

OF OREGON, 

Plaintiffs-Appellants 

Cross-Respondents, 

and 

CARLA PEALER, as the Libertarian 

Party of Oregon, 

Plaintiffs, 

         v. 

WES WAGNER, HARRY JOE 

TABOR, MARK VETANEN, BRUCE 

KNIGHT,  JIM KARLOCK, 

RICHARD SKYBA, and JEFF 

WESTON, individuals; and 

LIBERTARIAN PARTY OF 

OREGON, 

                   Defendants-Respondents 

                   Cross-Appellants, 

        and 

JOSEPH SHELLEY, 

                   Defendants. 

Clackamas County Circuit Court  

No.  CV12010345 

CA A155618  
 
 

 

 

Caption continued and counsel listed on next page 

 



 

December 2014 

RESPONDENT / CROSS-APPELLANT 

LIBERTARIAN PARTY OF OREGON’S 

ANSWERING BRIEF, SUPPLEMENTAL 

EXCERPT OF RECORD, AND CROSS-

OPENING BRIEF  

On Appeal from the General Judgment of 

Dismissal entered on October 25, 2013, and the 

Supplemental Judgment entered on May 30, 

2014, in the Clackamas County Circuit Court by 

the Honorable Henry C. Breithaupt 

C. Robert Steringer, OSB No. 983514 

bob.steringer@harrang.com 

Brett Applegate, OSB No. 132944 

brett.applegate@harrang.com 

HARRANG LONG GARY RUDNICK P.C. 

1001 SW Fifth Avenue, 16th Floor 

Portland, OR 97204 

503.242.0000 

 

Of Attorneys for Respondent / Cross-

Appellant Libertarian Party of Oregon 

Tyler Smith, OSB No. 07587 

tyler@ruralbusinessattorneys.com 

TYLER SMITH & ASSOCIATES, P.C. 

181 N Grant St., Suite 212 

Canby, OR  97013 

503.266.5590 

 

Of Attorneys for Plaintiffs-Appellants, 

Cross-Respondents 

Colin Andries, OSB No. 051892 

colin.andries@andrieslaw.com 

ANDRIES LAW OFFICES 

1001 SW 5th Avenue, Suite 1100 

Portland, OR  97204 

503.206.6002 

 

Of Attorneys for Respondents / Cross-

Appellants Harry Joe Tabor, Mark 

Vetanen, Bruce Knight, Jeff Weston, 

Jim Karlock and Richard Skyba 

 

James Leuenberger, OSB No. 891542 

james_leuenberger@mac.com 

JAMES E. LEUENBERGER, P.C. 

P.O. Box 1684 

Lake Oswego, OR  97035 

503.679.8473 

 

Of Attorneys for Respondent / Cross-

Appellant Wes Wagner 

 

mailto:bob.steringer@harrang.com
mailto:brett.applegate@harrang.com
mailto:tyler@ruralbusinessattorneys.com
mailto:colin.andries@andrieslaw.com
mailto:james_leuenberger@mac.com


  i 

 

TABLE OF CONTENTS 

Page 

I. STATEMENT OF THE CASE .................................................................. 1 

A. Nature of Action and Relief Sought  ................................................ 1 

B. Questions Presented  ........................................................................ 1 

C. Statement of Material Facts  ............................................................ 2 

1. 2006-2007:  In an earlier case involving many of the 

parties to this case, the Washington County Circuit 

Court held that it was constitutionally prohibited from 

ordering compliance with the LPO Bylaws  .......................... 3 

2. March 2010: The LPO adopts a resolution to reform 

the party and elects a slate of officers committed to 

reform efforts  ........................................................................ 5 

3. October 2010:  Plaintiff Burke recruits new members 

in advance of the LPO Special Convention  .......................... 7 

4. November 2010: The LPO Special Convention fails to 

achieve quorum  ..................................................................... 7 

5. March 12, 2011:  The LPO’s March 2011 annual 

convention fails to achieve quorum  ...................................... 8 

6. March 12, 2011 (cont.): Wes Wagner becomes 

chairperson of the LPO  ......................................................... 9 

7. March 31, 2011:  The LPO State Committee adopts a 

new constitution and bylaws consistent with the 

reform resolution  ................................................................... 9 

8. May 21, 2011: Plaintiffs hold their own meetings  .............10 

9. May 26, 2011: Oregon Secretary of State recognizes 

the (defendant) LPO Officers, rather than (plaintiff) 

Reeves Officers  ...................................................................11 

10. August 2011:  The LNC Judicial Committee requires 

recognition of LPO Officers ................................................11 



  ii 

 

11. September 29, 2011:  After repeated requests from 

plaintiffs, the Secretary of State issues a final decision 

recognizing the LPO Officers ..............................................12 

12. Spring 2012: Libertarian electors ratify the 2011 

Bylaws ..................................................................................12 

D. Summary of the Argument  ............................................................13 

II. RESPONSE TO FIRST, SECOND AND THIRD 

ASSIGNMENTS OF ERROR  .................................................................14 

The circuit court correctly concluded that the First Amendment  

precluded the court from refereeing a governance battle within  

the LPO .....................................................................................................14 

 
A. Preservation of Error  .....................................................................14 

B. Standard of Review  .......................................................................14 

C. Combined Argument on First, Second and Third 

Assignments of Error  ....................................................................14 

1. The First Amendment precluded the circuit court from 

granting the relief sought by plaintiffs  ...............................16 

2. Plaintiffs’ attempts to distinguish the controlling 

precedents are unavailing ....................................................20 

3. The authorities cited by plaintiffs do not authorize 

judicial intervention in an intraparty dispute  ......................22 

a. Authorities relating to the liability of party 

leaders ........................................................................23 

b. Cases in which the court consulted political 

party bylaws  ..............................................................25 

c. Cases relating to the regulation of primary 

elections  ....................................................................27 

d. Church property cases  ..............................................28 



  iii 

 

4. If judicial action was not forbidden, the circuit court 

nevertheless had discretion to decline to adjudicate 

plaintiffs’ claims ..................................................................30 

5. The judgment may be affirmed on any one or more of 

the alternative grounds cited by defendants in the 

circuit court ..........................................................................32 

a. Issue preclusion compelled the conclusion that 

the First Amendment bars courts from ordering 

leaders of the LPO to comply with party bylaws ......33 

b. Plaintiffs lacked standing to bring claims under 

the bylaws they seek to enforce  ................................36 

c. The Oregon APA provides the exclusive 

method of obtaining judicial review of the 

Secretary of State’s decision that Wes Wagner 

is Chairperson of the LPO  ........................................39 

d. Plaintiffs’ claim under ORS 65.084 failed 

because the LPO is not a nonprofit corporation  .......41 

e. Plaintiffs’ claim against the LPO for breach of 

fiduciary duty failed because the LPO does not 

owe fiduciary duties to plaintiffs or to itself  ............42 

III. RESPONSE TO FOURTH ASSIGNMENT OF ERROR  ......................43 

The circuit court correctly denied plaintiffs’ Motion for  

Partial Summary Judgment  .....................................................................43 

 
A. Preservation of Error  .....................................................................43 

B. Standard of Review  .......................................................................43 

C. Argument  .......................................................................................44 

1. The First Amendment barred the relief sought by 

plaintiffs ...............................................................................45 

2. The LPO State Committee had statutory power to 

amend the 2009 Bylaws  ......................................................45 



  iv 

 

a. ORS 248.072 authorized the LPO State 

Committee to amend the LPO bylaws  ......................46 

b. If ORS chapter 65 applies to the LPO, ORS 

65.464 authorized the LPO State Committee to 

revise the 2009 Bylaws  .............................................47 

c. The rule of necessity justified the LPO State 

Committee’s action to initiate a revision of the 

LPO bylaws ...............................................................50 

3. The alternative bases for affirming the judgment in 

favor of the LPO also required the denial of plaintiff’s 

motion for partial summary judgment .................................52 

4. Other doctrines prevented the circuit court from 

granting plaintiffs’ motion for partial summary 

judgment ..............................................................................52 

IV. CONCLUSION  .......................................................................................55 

 

OPENING BRIEF ON CROSS-APPEAL 

 
I. STATEMENT OF THE CASE ................................................................56 

A. Nature of the Action and Relief Sought .........................................56 

B. Nature of the Judgments ................................................................57 

C. Basis of Appellate Jurisdiction ......................................................57 

D. Dates of Entry of Judgments and Notice of Appeal Filing  ...........57 

E. Question Presented on Appeal  ......................................................57 

F. Summary of Argument  ..................................................................58 

G. Summary of Facts  .........................................................................58 

II. ASSIGNMENT OF ERROR  ...................................................................58 

The circuit court erred by denying the LPO’s motion for  

findings under ORS 20.105  .....................................................................58 

 



  v 

 

A. Preservation of Error  .....................................................................59 

B. Standard of Review . ......................................................................59 

C. Argument  .......................................................................................59 

1. Legal standard for ORS 20.105(1) ......................................59 

2. Plaintiffs’ claims against defendants lacked an 

objectively reasonable basis  ...............................................60 

III. CONCLUSION  .......................................................................................62 

 



  vi 

 

TABLE OF AUTHORITIES 

 Page(s) 

Cases 

Barclay Square Condominium Owners’ Ass’n v. Grenier, 

899 A2d 991 (NH 2006) ................................................................................ 50 

Bay River, Inc. v. Environmental Quality Comm’n, 

26 Or App 717, 554 P2d 620 (1976) ............................................................. 40 

Blind v. Wilson, 

9 Okla Trib 209, 2006 WL 6122521  

(S Ct Cheyenne-Arapaho Tr 2006) ................................................................ 51 

Bradley v. Myers, 

255 Or 296, 466 P2d 931 (1970) ................................................................... 27 

Brown v. Oregon State Bar, 

293 Or 446, 648 P2d 1289 (1982) ................................................................. 30 

Cousins v. Wigoda, 

419 US 477, 95 S Ct 541 (1975) .................................... 17, 18, 19, 20, 21, 31 

Crocker v. Weil, 

227 Or 260, 361 P2d 1014 (1961) ................................................................. 53 

Decker v. Berean Baptist Church, 

51 Or App 191, 624 P2d 1094 (1981) ..................................................... 29, 39 

Democratic Party of the United States v. Wisconsin, 

450 US 107, 101 S Ct 1010 (1981) ......................................................... 21, 22 

Democratic-Farmer-Labor State Cent. Comm. v. Holm, 

33 NW2d 831, 833 (Minn 1948) ................................................................... 26 

Dimeo v. Gesik, 

195 Or App 362, 98 P3d 397 (2004),  

modified, 197 Or App 560 (2005) ........................................................... 59, 60 

Eden Gate, Inc. v. D & L Excavating & Trucking, Inc., 

178 Or App 610, 37 P3d 233 (2002) ............................................................. 43 



  vii 

 

Eu v. San Francisco Cnty. Democratic Cent. Comm., 

489 US 214, 109 S Ct 1013 (1989) ...................... 4, 16, 17, 18, 19, 30, 34, 61 

Fennell v. Hauser, 

141 Or 71, 14 P2d 998 (1932) ....................................................................... 23 

State ex rel Fosser v. Lavik, 

83 NW 914 (ND 1900) .................................................................................. 26 

Hendrix v. McKee, 

281 Or 123, 575 P2d 134 (1978) ................................................................... 53 

Hope Presbyterian Church of Rogue River v. Presbyterian Church 

(U.S.A.), 

242 Or App 485, 255 P3d 645 (2011) ..................................................... 28, 29 

Jackson v. Riddell, 

476 F Supp 849 (ND Miss 1979)................................................................... 27 

Jones v. Gen. Motors Corp., 

325 Or 404, 939 P2d 608 (1997) ................................................................... 14 

Kennedy v. Mendoza-Martinez, 

372 US 144, 83 S Ct 554 (1963) ................................................................... 50 

Kusper v. Pontikes, 

414 US 51, 94 S Ct 303 (1973) ..................................................................... 17 

Ladd v. Holmes, 

40 Or 167 (1901) ........................................................................................... 28 

Martin v. City of Tigard, 

335 Or 444, 72 P3d 619 (2003) ..................................................................... 43 

McCarthy v. Oregon Freeze Dry, Inc., 

334 Or 77, 46 P3d 721 (2002) ....................................................................... 60 

McKinley v. Weidner, 

73 Or App 396, 698 P2d 983 (1985) ............................................................. 54 

Morgan v. Sisters Sch. Dist. No. 6, 

353 Or 189, 301 P3d 419 (2013) ................................................................... 36 

Nelson v. Emerald People’s Util. Dist., 

318 Or 99, 862 P2d 1293 (1993) ................................................................... 33 



  viii 

 

O’Brien v. Brown, 

409 US 1, 92 S Ct 2718 (1972) ................................................... 18, 19, 21, 30 

Outdoor Media Dimensions Inc. v. State, 

331 Or 634, 20 P3d 180 (2001) ..................................................................... 32 

Radol v. Thomas, 

772 F2d 244 (6th Cir 1985) ........................................................................... 43 

Reform Party of Connecticut v. Bysiewicz, 

760 A2d 1257, 1261 (Conn 2000) ................................................................. 26 

Reform Party of U.S. v. Gargan, 

89 F Supp 2d 751, 753-54 (WD Va 2000) .................................................... 25 

SE Prop. Holdings, LLC v. Rookery III, 

No. 11-0629-WS-B, 2013 WL 69030 (SD Ala Jan 3, 2013) ........................ 50 

Shannon v. Swyers, 

129 Or App 573, 879 P2d 1339 (1994) ......................................................... 23 

State Farm Fire & Cas. Co. v. Reuter, 

299 Or 155, 700 P2d 236 (1985) ................................................................... 35 

State v. Rangel, 

328 Or 294, 977 P2d 379 (1999) ................................................................... 14 

Sweezy v. New Hampshire, 

354 US 234, 77 S Ct 1203 (1957) ................................................................. 17 

TVKO v. Howland, 

335 Or 527, 73 P3d 905 (2003) ..................................................................... 30 

Washington County Police Officers Ass’n v. Washington Cnty., 

321 Or 430, 900 P2d 483 (1995) ................................................................... 34 

Williams v. Salem Women’s Clinic, 

245 Or App 476, 263 P3d 1072 (2011) ......................................................... 59 

Statutes 

Oregon Administrative Procedures Act ........................................................ 32, 52 

Oregon Nonprofit Corporation Act .................................................................... 41 

ORS 19.205(1) .................................................................................................... 57 



  ix 

 

ORS 19.255(3) .................................................................................................... 57 

ORS 20.105 .................................................................... 56, 57, 58, 59, 60, 61, 62 

ORS 28.020 ......................................................................................................... 36 

ORS 36.310 ......................................................................................................... 23 

ORS 65.001(4) .................................................................................................... 48 

ORS 65.077 ......................................................................................................... 41 

ORS 65.084 ...................................................... 1, 2, 13, 16, 22, 32, 36, 41, 42, 47 

ORS 65.174 ......................................................................................................... 37 

ORS 65.374 ................................................................................................... 42, 43 

ORS 65.464 ....................................................................................... 45, 47, 48, 49 

ORS 65.467 ......................................................................................................... 49 

ORS 183.310(6) .................................................................................................. 40 

ORS 183.480 ....................................................................................................... 40 

ORS 183.484 ....................................................................................................... 40 

ORS 248.004 ...............................................................................24, 25, 41, 42, 47 

ORS 248.005 ....................................................................................................... 53 

ORS 248.010 ....................................................................................................... 29 

ORS 248.011 ......................................................................................................... 4 

ORS 248.072 ........................................................................................... 45, 46, 51 

Other Authorities 

U.S. Const. Amend I ..................................... 1, 13, 14, 15, 16, 21, 22, 31, 32, 33,  

                                                                            44, 45, 54, 56, 57, 58, 60, 61 

U.S. Const. Amend XIV ..................................................................................... 16 

 



  x 

 

39 Op Atty Gen 759, 1979 WL 35676 (1979) .................................................... 24 

ORAP 5.40(1) ....................................................................................................... 1 

ORAP 5.40(9) ....................................................................................................... 2 

Presidential Election Campaign Fund Act. ......................................................... 26 

T. Jefferson Letter to John B. Colvin Sept. 20, 1810, available at 

http://press-

pubs.uchicago.edu/founders/documents/a2_3s8.html ................................... 50 

 

 



  1 

 

I. STATEMENT OF THE CASE. 

Defendant-Respondent / Cross-Appellant Libertarian Party of Oregon 

(“LPO”) accepts plaintiffs’ statement of the case except in the following 

respects: 

A. Nature of Action and Relief Sought. 

The LPO objects to the numerous argumentative statements in plaintiffs’ 

statement of the nature of the action.  ORAP 5.40(1).  This case involves a 

dispute within the LPO over the amendment of bylaws and election of leaders.  

Plaintiffs seek declaratory relief under ORS chapter 28, challenge the LPO’s 

“corporate authority” under ORS 65.084, and allege breaches of fiduciary duty 

by Defendant Wagner. 

B. Questions Presented. 

The questions presented on appeal are more accurately stated as follows: 

1. Does the First Amendment prevent a court from adjudicating 

disputes over the validity of a political party’s bylaws and the election of party 

leaders?   

2. If the circuit court is not constitutionally prevented from 

adjudicating plaintiffs’ claims: 

 a. Did issue preclusion prevent the circuit court from enforcing 

the LPO’s bylaws, when a different circuit court in an earlier case had decided 

it could not enforce the LPO’s bylaws? 
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 b. Does the Oregon APA provide the exclusive remedy for 

challenging the Oregon Secretary of State’s recognition of Defendant Wagner 

as the LPO’s chairperson? 

 c. Do plaintiffs lack standing to bring their claims because 

their memberships in the LPO, under the bylaws they claim are effective, have 

expired?   

 d. Does ORS 65.084, a statute that allows for challenges to a 

nonprofit corporation’s authority, apply to a political party that is not organized 

as a nonprofit corporation? 

 e. Does a political party owe fiduciary duties to itself or its 

members? 

C. Statement of Material Facts. 

 

The LPO objects to the numerous allegations set out in plaintiffs’ 

Statement of the Facts that do not include references to the places in the record 

where the alleged facts appear.  ORAP 5.40(9).  The LPO also objects to 

plaintiffs’ allegation that plaintiffs and defendants are running two LPO 

organizations, illustrated by their allegation that “[t]he Reeves LPO has been 

continually running and operating the LPO since that time.”  Op. Br. at 5.  That 

statement is inconsistent with the relief plaintiffs seek — judicial installation of 

their members as the leaders of the LPO.  It also contradicts their counsel’s 

concession that there is only one Libertarian Party of Oregon: 
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“THE COURT: There’s one organization and the 

question is who controls it.  You’ve just suggested 

there are two organizations. 

“MR. SMITH: There are two organizations, Your 

Honor. 

“THE COURT: Then go live your life.  You’ve got 

yours. They’ve got his -- he’s got his.  Don’t ask me 

to decide who governs one. That is fundamentally 

inconsistent.  You either retreat from that position or 

we go no further. 

“MR. SMITH: There’s two organizations that believe 

they are the sole -- 

“THE COURT: Sir, sir, you either retreat from that 

position or we go no further. Do you retreat? 

“MR. SMITH: Yes, Your Honor. There’s one -- 

“THE COURT: Stop. That’s all. You retreat. * * *” 

(Tr at 197: 17-25; 198: 1-10 (5/16/2013)). 

Plaintiffs’ statement of material facts fails to provide the necessary 

context for the circuit court’s decision.  Following is a chronological summary 

of the dispute. 

1. 2006-2007:  In an earlier case involving many of the 

parties to this case, the Washington County Circuit 

Court held that it was constitutionally prohibited from 

ordering compliance with the LPO Bylaws. 

In December 2006, Defendant Wagner filed an alternative writ of 

mandamus action against the LPO and certain LPO Officers (collectively, 

“2006 Defendants”) in Washington County Circuit Court.  Dkt 99, Ex 29 

(Wagner Decl).  Defendant Wagner alleged that certain LPO Officers failed to 



  4 

 

comply with their duties to the LPO and asked the court to order the LPO 

Officers to perform certain duties imposed on them by the LPO Bylaws and 

state law.  Dkt 99, Ex 29 at ¶¶ 5-8, 15, 18-22 (Wagner Decl).   

Attorney George Mead, directed by Richard Burke and on behalf of the 

2006 Defendants, filed a motion to dismiss the writ on the basis that courts 

cannot review a political party’s compliance with internal bylaws.  Dkt 99, Ex 

31 at 8-11 (Wagner Decl).  The 2006 Defendants argued that ORS 248.011 

contains a clear prohibition against government entanglement in the internal 

rules of a political party, and that the First and Fourteenth Amendments prohibit 

government oversight of internal affairs of a minor political party.  Id.  The 

2006 Defendants cited Eu v. San Francisco Cnty. Democratic Cent. Comm., 

489 US 214, 229, 109 S Ct 1013 (1989), for the proposition that the state can 

intervene in an intraparty dispute only where it has a compelling state interest.  

Dkt 99, Ex 31 at 10 (Wagner Decl).  The 2006 Defendants argued that Eu 

“holds expressly the Court may not enforce rules or regulations which effect 

[sic] the internal regulatory activities of the minor or major political parties.”  

Dkt 99, Ex 32 at 5 (Wagner Decl).     

Judge Marco Hernandez heard oral argument on the 2006 Defendants’ 

motion to dismiss the writ.  At the hearing, the 2006 Defendants’ counsel 

argued that “there is no legal authority in Oregon to allow [sic] court or any 

other judicial or administrative office to enforce internal bylaws of a political 
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party.”  Dkt 99, Ex 33 at 5 (Wagner Decl).  Further, the 2006 Defendants 

argued: 

“Noncompliance with bylaws is not something that is 

subject to a legal remedy.  It is subject to a political 

remedy.”  

Id. at 14-15.   

The court ruled that it lacked authority to force the LPO to comply with 

its internal rules:  

“[W]hat is being requested is for this court to force 

the Libertarian Party to comply with its internal rules.  

I do not believe this court has that authority.” 

  

Id. at 20.  The court documented its specific findings of fact and conclusions of 

law as follows: “The Court did not have authority to entertain a Petition for 

Mandamus given the relief sought by Relator[.]”  Dkt 99, Ex 34 at 1 (Wagner 

Decl). 

2. March 2010: The LPO adopts a resolution to reform the 

party and elects a slate of officers committed to reform 

efforts. 

In 2010, the LPO operated under bylaws amended in 2009 at an annual 

business convention attended by 20 party members.  Dkt 99, Ex 3 at 6 (Wagner 

Decl).  The 2009 Bylaws extended membership to any individual — regardless 

of partisan affiliation or residency — who completed an application and paid 

dues (set at an amount equal to the Oregon tax credit, $50 for an individual).  

ER-6 (Art. III).  The 2009 Bylaws also consolidated power in a “State 
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Committee” consisting of officers elected annually at party conventions and 

representatives of affiliate county organizations recognized by the State 

Committee.  ER-10 (Art. VI).     

In March 2010, a group of LPO members ran for party offices and 

proposed a reform plan to restructure the LPO at the party’s annual business 

convention.  Dkt 99, Ex 2 (Wagner Decl).  The slate of candidates included 

Defendants Jeff Weston (chairperson), Wes Wagner (vice-chairperson), Mark 

Vetanen (treasurer), and Bruce Knight (secretary).  Dkt 99, Ex 2 at 2-3 (Wagner 

Decl).     

The delegates attending the convention elected the reform candidates 

(hereafter, “Reform Officers”) and, by a vote of fifteen in favor, seven against, 

passed the reform resolution.  Dkt 99, Ex 1 at 3 (Wagner Decl).  The Resolution 

stated:  

“* * * Be it RESOLVED, that the current structure of 

the Libertarian Party of Oregon does not suit the 

purpose and has been detrimental to our cause.  We 

therefore endorse the proposal [sic] ‘Libertarian Party 

of Oregon/Reformation Plan’ as it was presented at 

this annual convention, and urge all members to 

support its implementation.”   

Dkt 99, Ex 1 at 2-3 (Wagner Decl).   

Over the next six months, the Reform Officers worked with the LPO 

State Committee to draft governing documents consistent with the reform 

resolution adopted by the convention.  Dkt 99, Ex 6 (Wagner Decl).  The State 
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Committee called a special convention in November 2010 to discuss and vote 

on the governing documents drafted pursuant to the reform resolution.  Id.     

3. October 2010:  Plaintiff Burke recruits new members in 

advance of the LPO Special Convention.  

Plaintiff Burke recruited new LPO members and delivered membership 

applications for Plaintiffs Reeves, Saub, Burnett and Pealer, among others, to 

Chairperson Weston in October 2010.  Dkt 99, Ex 9 (Wagner Decl); Dkt 117, 

Exs 3-4 (Rake Revised Decl).     

4. November 2010: The LPO Special Convention fails to 

achieve quorum. 

Plaintiff Burke solicited the involvement of officials in the Libertarian 

National Committee to hamper the reform efforts.  Dkt 99, Ex 11 (Wagner 

Decl); Dkt 117, Ex. 2 at 2, Ex 6 at 2. (Rake Revised Decl).  LNC Chair Mark 

Hinkle and LNC Secretary Alicia Mattson flew to Portland to attend the 

convention on November 5-6, 2010.  Dkt 97 at ¶ 3 (Weston Decl).  Plaintiff M 

Carling, an LPO member at the time, also flew to Portland to attend the 

convention.  Id.   

Mattson and Plaintiff M Carling, both professional registered 

parliamentarians, met with some of the Reform Officers the night before the 

convention.  Id. at ¶ 4.  Mattson discussed her concerns about the LPO’s 

quorum requirement, among other things.  Id.  Mattson argued that Robert’s 

Rules of Order required a majority of LPO members to attend a convention in 
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order to achieve quorum.  Id.  The next morning, before the convention began, 

Plaintiff Carling expressed his agreement with Mattson’s argument about the 

quorum requirement.   Id. at ¶ 5.  The LPO had not recognized such a quorum 

requirement in the past.  Id. at ¶ 7.  After careful consideration and review, the 

LPO Officers agreed this was a problem.  Dkt 99, Ex 12 (Wagner Decl). 

Defendant Weston convened the convention on November 6, 2010.  Dkt. 

99, Ex 13 (Wagner Decl).  Chairperson Weston approved thirteen pending 

membership applications, many of which were submitted by Plaintiff Burke.  

Id.  This increased the number of LPO members in attendance to 45, and the 

total number of dues-paying LPO members to 145.  Dkt. 97, ¶ 9 (Weston Decl).  

Because of the “quorum problem” raised by Mattson and Plaintiff Carling, 

quorum was set at 73 and was not achieved.  Id. at ¶ 10.  The convention 

adjourned after only thirty minutes without any substantive discussions.  Dkt 

99, Ex 13 (Wagner Decl).   

5. March 12, 2011:  The LPO’s March 2011 annual 

convention fails to achieve quorum. 

The LPO convened its annual convention on March 12, 2011.   SER-6, ¶ 

14; SER-19, ¶ 14.  Again, the party failed to achieve quorum under the 

requirement promoted by Mattson and others, including Plaintiff Carling.  Dkt 

97, Exs 2-3 (Weston Decl).     

Chairperson Wagner moved to continue the meeting to May 29, 2011, 

and the motion was approved after being amended to continue the meeting on 
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May 21, 2011.  SER-6, ¶ 14; SER-19, ¶ 14.  The attendees voted in favor of 

continuing the convention in May and adjourned.  SER-6, ¶ 14; SER-19, ¶ 14.  

6. March 12, 2011 (cont.): Wes Wagner becomes 

chairperson of the LPO. 

Shortly after the March 12, 2011, convention session ended, Defendant 

Weston resigned as chairperson.  SER-6, ¶ 15; SER-20, ¶ 15.  Defendant 

Wagner, as vice chair, automatically assumed the role of chairperson.  SER-6, ¶ 

15; SER-20, ¶ 15.    

7. March 31, 2011:  The LPO State Committee adopts a 

new constitution and bylaws consistent with the reform 

resolution.   

On March 16, 2011, Secretary-Defendant Skyba sent proper notice of a 

State Committee meeting for March 31, 2011.  Dkt 99, Ex 16 (Wagner Decl).  

Thirteen persons attended, including the three remaining Reform Officers, 

representatives from county affiliates and observers.  Dkt 99, Ex 17 (Wagner 

Decl).  At that meeting, Defendant Skyba introduced a motion to adopt what the 

parties refer to as “the 2011 Bylaws.”  Id.   

After some debate, the State Committee adopted the 2011 Bylaws with 

five members voting in favor, no members dissenting and two abstaining.  Id.; 

SER-6-7, ¶ 16; SER-20, ¶ 16.  In provisos attached to the bylaws, the State 

Committee appointed an initial Board of Directors and scheduled the board’s 

first meeting for April 19, 2011.  Dkt 99, Ex 19 (Wagner Decl).     
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The initial Board of Directors elected officers at the April 19, 2011, 

meeting:  Defendant Wagner (chair), Defendant Joe Tabor (vice chair), 

Defendant Knight (secretary) and Defendant Vetanen (treasurer) (collectively, 

“LPO Officers”).  Dkt 99, Ex 20 (Wagner Decl).  At that meeting, the LPO 

Board changed the continued annual convention scheduled for May 21, 2011, in 

Lake Oswego, to a Libertarian social in Beaverton.  Id. 

The LPO Officers filed the 2011 Bylaws with the Oregon Secretary of 

State’s office.   SER-8, ¶ 20; SER-21, ¶ 20.  The Secretary of State accepted the 

bylaws.  SER-8, ¶ 20; SER-21, ¶ 20.       

8. May 21, 2011: Plaintiffs hold their own meetings.  

Certain plaintiffs met on May 21, 2011, purportedly to continue the 

annual business convention from March 12, 2011.  Dkt 117, Ex 10 (Rake 

Revised Decl).  In plaintiffs’ minutes from this “convention,” ten persons are 

documented as “delegates” and quorum was not achieved.  Id.  Following 

adjournment of the “convention,” certain plaintiffs held a meeting they 

described as a “State Committee meeting,” at which they purported to elect 

Plaintiffs Reeves, Saub, Pealer and Burnett to State Committee offices they 

deemed vacant (collectively, “Reeves Officers.”).  Dkt 117, Ex 11(Rake 

Revised Decl).   

/ / / 

/ / /     



  11 

 

9. May 26, 2011: Oregon Secretary of State recognizes the 

(defendant) LPO Officers, rather than (plaintiff) Reeves 

Officers.   

Plaintiffs submitted the list of Reeves Officers and a Statement of 

Organization for Political Action Committee (“SEL 221”) to the Oregon 

Secretary of State in late May 2011.  Dkt 117, Exs 12-13 (Rake Revised Decl).  

The Secretary of State acknowledged receipt, but Stephen Trout, Director of the 

Elections Division, did not recognize the Reeves group as the LPO Officers.  

Dkt 117, Ex 14 at 1 (Rake Revised Decl).     

10. August 2011:  The LNC Judicial Committee requires 

recognition of LPO Officers. 

On June 27, 2011, plaintiffs adopted a resolution requesting that the 

Libertarian National Committee (“LNC”) determine which group — the Reeves 

Officers or the LPO Officers — it would recognize.  Dkt. 117, Ex 15 (Rake 

Revised Decl).  The LNC’s Executive Committee met by teleconference and 

adopted motions on July 18, 2011, recognizing the Reeves Officers as the 

legitimate LPO Officers and the 2009 Bylaws as the current bylaws.  ER-24.  

The LNC Judicial Committee declared that the LNC’s Executive Committee 

was void, however, because it violated LNC Bylaws.  Dkt 99, Ex 23 (Wagner 

Decl).  In a clarification issued September 23, 2011, the LNC Judicial 

Committee ruled that the LNC Executive Committee and LNC Chair Mark 

Hinkle must recognize the affiliate representatives recognized by the Secretary 

of State in the affiliate’s state (the defendants in this case).  Dkt 99, Ex 24 
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(Wagner Decl).  The LNC website recognized the website run by the LPO 

Officers.  Dkt 99, Ex 25 at 5 (Wagner Decl).     

11. September 29, 2011:  After repeated requests from 

plaintiffs, the Secretary of State issues a final decision 

recognizing the LPO Officers.     

Tyler Smith, an attorney retained by the LNC (and now attorney for 

plaintiffs) sought recognition of the Reeves Officers by the Secretary of State.  

Dkt 99, Ex 26 at 2 (Wagner Decl).  In late September, Smith asked whether the 

Secretary of State had reached a decision to recognize the Reeves Officers 

instead of the LPO Officers.  Id.  Smith framed his question as follows:  “Does 

state law or SOS Rules allow an outgoing chair [sic] retain power by 

withholding acknowledgment of newly elected officers.”  Id. at 2.       

  Elections Director Trout issued a letter to Plaintiff Reeves and 

Defendant Wagner that stated the Secretary of State’s decision: 

“We currently recognize, and will continue to 

recognize Wes Wagner as Chair of the Libertarian 

Party of Oregon.” 

Dkt 99, Ex 27 (Wagner Decl). 

12. Spring 2012: Libertarian electors ratify the 2011 Bylaws. 

In the spring of 2012, the LPO Board of Directors referred the 2011 

Bylaws to all Libertarian electors in Oregon for ratification or veto, as part of 

the mail balloting for the 2012 primary.  Dkt 99, Exs 19, 21 (Wagner Decl).  At 

the close of voting, over 96% of Libertarian electors returning ballots ratified 
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the 2011 Bylaws, with 725 in favor and 26 opposed.  Dkt 99, Ex 21 (Wagner 

Decl). 

D. Summary of the Argument. 

The First Amendment precludes courts from adjudicating the internal 

governance battles of political parties.  The circuit court faithfully applied that 

doctrine in concluding that it could not decide who held valid claims to LPO 

leadership positions or what set of LPO bylaws were valid.  Political parties 

must work out those issues within their organizations, if they are to be resolved 

at all. 

The claims asserted by plaintiffs were defective in numerous other ways 

that could have been decided on summary judgment if the circuit court had 

decided the merits of plaintiffs’ claims.  Those defects provide alternative bases 

for this court to affirm the judgment.  For example, plaintiffs were bound by 

issue preclusion to an earlier circuit court ruling that the First Amendment 

prevents courts from entertaining actions to enforce a political party’s bylaws.  

Additionally, plaintiffs lacked standing to assert their claims, were barred by the 

Oregon APA from challenging the Secretary of State’s decision to recognize 

Defendant Wagner as the chairperson of the LPO, and failed to state claims 

under ORS 65.084 or for breach of fiduciary duty.  For any of those reasons, the 

circuit court judgment should be affirmed. 
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II. RESPONSE TO FIRST, SECOND AND THIRD ASSIGNMENTS 

OF ERROR. 

The circuit court correctly concluded that the First Amendment precluded 

the court from refereeing a governance battle within the LPO. 

A. Preservation of Error. 

The LPO agrees that plaintiffs preserved the alleged error. 

B. Standard of Review. 

An appellate court reviews “a lower court’s interpretation of a 

constitutional provision for legal error.”  State v. Rangel, 328 Or 294, 298, 977 

P2d 379 (1999).  Because this court is reviewing the circuit court’s grant of the 

LPO’s motion for summary judgment, this court must review “the evidence and 

all reasonable inferences that may be drawn from the evidence in the light most 

favorable to plaintiff[s].”  Jones v. Gen. Motors Corp., 325 Or 404, 408, 939 

P2d 608 (1997).   

C. Combined Argument on First, Second and Third Assignments 

of Error. 

Plaintiffs’ first, second and third assignments of error set out three 

different arguments relating to a single ruling by the circuit court to grant 

defendants’ summary judgment motion.  In the first assignment of error, 

plaintiffs argue that circuit courts generally have the power to interpret and 

enforce corporate bylaws through declaratory judgment actions.  That is not 

particularly controversial, and the circuit court did not rule to the contrary.  

Rather, the circuit court correctly ruled that First Amendment rights of free 
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association barred the court from deciding who leads a political party and what 

set of competing party bylaws is valid.  That issue is central to plaintiffs’ 

second assignment of error and will be the focus of this section of the LPO’s 

answering brief.  As explained below, the circuit court’s decision was 

compelled by U.S. Supreme Court precedent. 

In the third assignment of error, plaintiffs argue that the circuit court 

erred by observing that it had — and would exercise if necessary — the 

discretion to abstain from refereeing the LPO’s internal dispute even if the First 

Amendment did not absolutely prohibit judicial interference in intraparty 

disputes.  The circuit court’s view on that point was supported by the same 

constitutional considerations that compelled the dismissal of plaintiffs’ claims, 

as well as the court’s power to decline to issue declaratory judgments when 

“valid countervailing reasons” exist.   

If this court agrees that the First Amendment right to free assembly bars 

courts from resolving an intraparty dispute such as that at the center of this case, 

the analysis ends and the circuit court judgment should be affirmed.  But even if 

this court decides there is no constitutional barrier to adjudicating plaintiffs’ 

claims, there are multiple alternative bases for affirming the circuit court’s 

judgment, including:  
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 Issue preclusion bound the parties to a different circuit court’s 

decision, in an earlier case, that the First Amendment prevented the 

court from enforcing the LPO’s bylaws.   

 The Oregon APA provided plaintiffs’ exclusive remedy for 

challenging the Oregon Secretary of State’s recognition of defendants 

as the LPO’s controlling officers. 

 Plaintiffs lacked standing to bring their claims. 

 Plaintiffs’ claim under ORS 65.084 failed because the LPO is not a 

nonprofit corporation. 

 Plaintiffs’ claim against the LPO for breach of fiduciary duty failed 

because the LPO does not owe fiduciary duties to plaintiffs or itself. 

For these reasons, as further discussed below, this court should affirm the 

circuit court’s judgment. 

1. The First Amendment precluded the circuit court from 

granting the relief sought by plaintiffs. 

The legal rule governing this case is well established and easily applied 

to the undisputed facts.  Freedom of association under the First Amendment to 

the Constitution of the United States
1
 “encompasses a political party’s decisions 

about the identity of, and the process for electing, its leaders.”  Eu v. San 

                                                 
1
  The First Amendment, made binding upon the states through the 

Fourteenth Amendment, provides: “Congress shall make no law * * * abridging 

the freedom of speech, or of the press; or the right of the people peaceably to 

assemble, and to petition the Government for a redress of grievances.”   
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Francisco Cnty. Democratic Cent. Comm., 489 US 214, 229, 109 S Ct 1013 

(1989).  When laws “burden the associational rights of political parties and their 

members, the question is whether they serve a compelling state interest.”  Id. at 

231.  Thus, the question in this case is whether application of state law to grant 

the relief requested by plaintiffs would serve a compelling state interest. 

The Court’s decision in Eu followed naturally from a line of its cases 

establishing the constitutional limits on state interference in the internal 

workings of political parties.  In 1973, the Court observed that “[t]here can no 

longer be any doubt that freedom to associate with others for the common 

advancement of political beliefs and ideas is a form of ‘orderly group activity’ 

protected by the First and Fourteenth Amendments,” and that the “right to 

associate with the political party of one’s choice is an integral part of this basic 

constitutional freedom.” Kusper v. Pontikes, 414 US 51, 56-57, 94 S Ct 303 

(1973).  Moreover, “[a]ny interference with the freedom of a party is 

simultaneously an interference with the freedom of its adherents.”  Sweezy v. 

New Hampshire, 354 US 234, 250, 77 S Ct 1203 (1957). 

In Cousins v. Wigoda, 419 US 477, 487-88, 95 S Ct 541 (1975), the 

Court relied on Kusper and Sweezy to conclude that an Illinois state court 

injunction barring certain individuals from serving as delegates to a state 

political party convention implicated the associational rights of the enjoined 

individuals and the party.  To decide the case, the Court applied the test it had 
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established earlier in the context of other cases involving the right of 

association: “the ‘subordinating interest of the State must be compelling.’”  

Cousins, 419 US 477 at 489 (quoting NAACP v. Alabama, 357 US 449, 463, 78 

S Ct 1163 (1958)).  Finding that the Illinois Appellate court’s injunction did not 

advance Illinois’ compelling interest in protecting the integrity of the state’s 

electoral process, the Court held that the injunction was unconstitutional.  

Cousins, 419 US at 491. 

As to whether resolving an intraparty leadership struggle furthers a 

compelling state interest, the Court could not be clearer:  “the State has no 

interest in ‘protect[ing] the integrity of the Party against the Party itself.’”   Eu, 

489 US at 232 (quoting Tashjian v. Republican Party of Connecticut, 479 US 

208, 224, 107 S Ct 544 (1986)).  Instead, “a State has a legitimate interest ‘in 

orderly elections, not orderly parties.’”  Eu, 489 US at 221-22 (quoting San 

Francisco Cnty. Democratic Cent. Comm., 826 F2d 814 (9th Cir 1987)).  Thus, 

the Court has ruled that intraparty disputes must be resolved, if at all, by the 

party’s political processes, rather than in the courts.  See O’Brien v. Brown, 409 

US 1, 4-5, 92 S Ct 2718 (1972) (reasoning that the party’s “convention itself is 

the proper forum for determining intra-party disputes,” and that “the political 

processes” should “function free from judicial supervision”).  

Thus, the question in this case is whether plaintiffs’ claims sought to 

resolve an intraparty dispute, which may not be adjudicated in a state tribunal, 
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or whether state action was justified by a compelling state interest such as 

maintaining the integrity of state elections. On this point, the record is clear.  

Plaintiffs, in their Second Amended Complaint, sought declarations that the 

2011 Bylaws were “null and void,” that the 2009 Bylaws “remain in full force 

and effect as governing documents” of the LPO, and that “Tim Reeves be 

recognized as Chairperson of the [LPO], and all the officers elected at the 

[alleged] May 21, 2011 state committee meeting be recognized as the existing 

officers * * *.”  SER-12-13.  All other relief sought by plaintiffs, such as their 

demands for an audit of funds and delivery of property, followed from those 

premises.  SER-13-14.  Notwithstanding plaintiffs’ attempt to recharacterize 

this case as one involving a dispute among private individuals over property 

ownership, and notwithstanding Amicus ORP’s attempt to recharacterize this 

case as one implicating the state’s compelling interest in orderly elections, 

plaintiffs’ own pleading conclusively establishes that they were asking the 

circuit court to decide who are the leaders of a political party and what set of 

party bylaws governed their activities.  One cannot read the U.S. Supreme 

Court’s decisions in Eu, Cousins, and O’Brien and conclude that court 

intervention in such matters is permissible.  The circuit court correctly granted 

summary judgment denying plaintiffs’ requests for relief.  

/ / / 

/ / / 
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2. Plaintiffs’ attempts to distinguish the controlling 

precedents are unavailing. 

Plaintiffs try to avoid the consequences of the U.S. Supreme Court’s 

precedents by arguing that they only apply to disputes over delegations to 

national political party conventions and cases in which a state is a party.  They 

are mistaken in both instances. 

Plaintiffs argue that the holding of Cousins applies only in in the context 

of the selection of delegations to a national political party convention.  Op. Br. 

at 23.  Nothing in the Court’s opinion suggests it is so limited.  In fact, the 

Court based its decision on precedents not involving convention delegations 

and applied a general rule that the subordination of a political party’s 

associational freedom to State law must be based on a compelling state interest.  

Cousins, 419 US at 487-89.   

Plaintiffs are particularly misguided when they argue that “[t]he U.S. 

Supreme Court has recognized with approval that courts have distinguished 

Cousins from other cases where the case, ‘does not arise “in the context of the 

selection of delegations to the National Convention * * *.”’”  Op. Br. at 23 

(citing Democratic Party of the United States v. Wisconsin, 450 US 107, 123, 

101 S Ct 1010 (1981)).  That is not what the Court decided.  In Wisconsin, the 

Wisconsin Supreme Court had ordered the national Democratic Party to accept 

a state delegation chosen in accord with Wisconsin law, despite contrary 

national party rules.  The U.S. Supreme Court observed that the Wisconsin 
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Supreme Court had distinguished Cousins on the ground that the case before it 

did not arise in the context of the selection of delegations to the national party 

convention.  Wisconsin, 450 US at 123.  The U.S. Supreme Court found that 

analysis unpersuasive because, in fact, the state court’s order did arise in the 

context of selection of delegations to the national party convention.  Id.  Thus, 

the Court actually rejected the Wisconsin Supreme Court’s attempt to 

distinguish Cousins and in no way limited the scope of Cousins in the manner 

suggested by plaintiffs. 

Plaintiffs also argue that the Eu and Wisconsin cases are distinguishable 

because states were parties to those cases and state laws or state actions were 

“the very substance of the lawsuit.”  Op. Br. at 24.  Plaintiffs are again 

misguided, this time for several reasons.   

First, no state actor was a party to Cousins or O’Brien.  It simply is not 

true that the First Amendment protects constitutional associational rights only 

when a state actor is a party to the litigation. 

It also is not true that those doctrines apply only to election laws or what 

plaintiffs call “state action,” which they argued below would only include 

actions of the legislature or an executive branch official.  Courts are no more at 

liberty to intervene in intraparty matters than are any other state officials. In the 

Wisconsin case, for example, the court rejected the State’s defense of the merits 

of its law by saying: “even if the State were correct, a State, or a court, may not 
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constitutionally substitute its own judgment for that of the Party.”  450 US at 

123-24 (emphasis added).  As the circuit court correctly concluded, “[t]he 

judicial branch is no less ‘the state’ than are the legislative or executive 

branches.”  ER-2 (citing Ex Parte Virginia, 100 US 339, 25 L Ed 676 (1879) 

(“A State acts by its legislative, its executive, or its judicial authorities.”)).  

State courts, like state legislatures, are bound by the Court’s holding in Eu that 

states may not intervene in matters of internal party governance in the absence 

of a compelling state interest. 

Finally, plaintiffs are in fact attempting to use state law to achieve their 

goal of having a court install them in the leadership positions they have been 

unable to attain through other means.  To the extent that the Declaratory 

Judgment Act or ORS 65.084 would permit courts to intervene in a political 

party’s internal dispute, they are subject to scrutiny under the First Amendment. 

Plaintiffs have failed to distinguish controlling precedents allowing 

courts to intervene in intraparty disputes only when a compelling state interest 

is implicated.  Applying those precedents, the circuit court was compelled to 

deny plaintiffs’ request that the court install them as the leaders of the LPO. 

3. The authorities cited by plaintiffs do not authorize 

judicial intervention in an intraparty dispute. 

Undaunted by the U.S. Supreme Court precedents that compelled the 

circuit court to deny plaintiffs’ requested relief, plaintiffs and Amicus ORP 

argue that various statutes and court decisions nevertheless permit a circuit 
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court to decide who leads the LPO.  Not one of those sources of law overcomes 

the constitutional prohibition on such action.  Each is discussed briefly in the 

following paragraphs.   

a. Authorities relating to the liability of party leaders. 

Plaintiffs and Amicus ORP cite various authorities showing that political 

parties and their leaders may be sued.  None of those authorities speak to the 

issue in this case: whether a court may constitutionally intervene in an internal 

dispute involving party governance.  For example, in Shannon v. Swyers, 129 

Or App 573, 879 P2d 1339 (1994), the plaintiff challenged the validity of the 

defendant’s election to the position of National Committeewoman at the 

Oregon State Republican Convention.  Op. Br. at 22.  The parties entered into 

an agreement to arbitrate the dispute, and the plaintiff brought an action to 

compel arbitration pursuant to ORS 36.310.  This court affirmed the trial 

court’s decision that it lacked authority to compel arbitration where the plaintiff 

had an avenue to unilaterally proceed with arbitration.  Shannon, 129 Or App at 

580.   

Other authorities cited by plaintiffs and Amicus ORP, including 

authorities on the scope of liability for the debts of a campaign committee or 

political party, are similarly unhelpful to plaintiffs’ position: 

 Fennell v. Hauser, 141 Or 71, 14 P2d 998 (1932) (question of whether 

individual defendants could be held liable for debts incurred on behalf 
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of a campaign committee posed an issue of fact for determination by 

the jury). Op. Br. at 22.   

 39 Op Atty Gen 759, 1979 WL 35676 (1979) (describing the 

circumstances in which “officers, employes and delegates or precinct 

committeepersons of a political party’s state or county central 

committee” could be held personally liable for obligations of the 

committee).  Op. Br. at 22.   

 ORS 248.004 (3), (4) (describing the scope of officer, employee, and 

member liability for the debts of a political party).  Amicus Br. at 3-4. 

Amicus ORP is particularly off base when it argues that ORS 248.004(3) 

and (4)
2
 demonstrate that party leaders can be sued on claims such as those 

asserted by plaintiffs in this case.  The legislative history of 1993 HB 2276, the 

                                                 
2
   ORS 248.004 (3) and (4) provide as follows: 

“(3) Officers and employees of a major or minor 

political party, including officers and employees of 

local subdivisions of the parties, shall be treated as 

officers and employees of nonprofit corporations for 

liability for all matters relating to the political party. 

 

“(4) Any member of a governing body of a major or 

minor political party, including local subdivisions of 

the parties, shall be treated as directors of nonprofit 

corporations for liability for all matters relating to the 

political party. If the bylaws of a party designate a 

central committee, such as a state, county or 

congressional district central committee, as the 

governing body of the party, then the members of the 

central committee shall be directors of the party for 

purposes of this section.” 
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bill that resulted in ORS 248.004, shows that the legislature intended to limit 

party leaders’ liability for monetary obligations — not to submit internal 

disputes regarding party governance to judicial regulation.  See Tape 

Recording, Senate Ethics, Elections and Campaign Finance Committee, HB 

2276, June 24, 1993, Tape 86, Side A (statement of Committee Counsel 

Annette Talbott) (noting that the relevant section of the bill pertain to the 

liability status of political parties and their officers); Tape Recording, Joint 

Conference Committee on HB 2276, July 29, 1993, Tape 2, Side A (statement 

of Senator Kerans) (explaining that the relevant bill section is “simply 

prophylactic in nature to protect the people who are directors, officers, members 

of political parties from judgment or liability for the actions or errors or 

omissions of a party”).   

b. Cases in which the court consulted political party 

bylaws. 

Plaintiffs rely on cases in which courts have consulted political party 

bylaws, arguing that they support plaintiffs’ position that a trial court may 

intervene in an intraparty leadership dispute.  Op. Br. at 22-23.  Those cases do 

not help plaintiffs, and in several instances reinforce the point that courts may 

regulate ballot access, but should avoid deciding intraparty matters:      

 Reform Party of U.S. v. Gargan, 89 F Supp 2d 751, 753-54 (WD 

Va 2000) (The Reform Party had agreed to be bound to certain 

organizational requirements in exchange for the receipt of federal 
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money to hold its national convention under the Presidential 

Election Campaign Fund Act.).  Op. Br. at 22. 

 Reform Party of Connecticut v. Bysiewicz, 760 A2d 1257, 1261 

(Conn 2000) (deciding placement of the national Reform Party 

candidates for president and vice-president on Connecticut ballots 

and noting the “well established” principle that “whenever 

possible, the internal determinations of a national political party 

are governed by the party and its rules and regulations, not by the 

intrusion of the court or the state”).  Op. Br. at 23. 

 State ex rel Fosser v. Lavik, 83 NW 914 (ND 1900) (refusing to 

pass judgment on parliamentary tactics within a convention, but 

deciding which candidate a county auditor was required to place on 

a ballot).  Op. Br. at 23.   

 Democratic-Farmer-Labor State Cent. Comm. v. Holm, 33 NW2d 

831, 833 (Minn 1948) (“The rule with regard to judicial review of 

the actions of political conventions is that in factional 

controversies within a political party, where there is involved no 

controlling statute or clear right based on statute law, the courts 

will not assume jurisdiction, but will leave the matter for 

determination within the party organization.”).  Op. Br. at 23. 
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Finally, plaintiffs incorrectly argue that the court in Jackson v. Riddell, 

476 F Supp 849 (ND Miss 1979), “enforced [a] rule requiring intra-party 

dispute resolution process before a civil complaint may be filed.”  Op. Br. at 22-

23.  That is incorrect.  The court in Jackson rejected the defendants’ argument 

that the federal court should dismiss the action for failure to exhaust internal 

party remedies because the fault for failure to exhaust in that case lay with the 

defendants, not the plaintiffs.  Jackson, 476 F Supp at 861.   

c. Cases relating to the regulation of primary 

elections. 

Amicus ORP cites two pre-Eu Oregon Supreme Court decisions, 

claiming that those cases hold that “there is a powerful state interest in 

overseeing the procedures by which candidates are selected to appear on 

ballots.”  Amicus Br. at 7.  Those cases do not support court intervention in an 

internal party dispute.  Rather, they involve the legislature’s authority to 

regulate primary elections:   

 Bradley v. Myers, 255 Or 296, 466 P2d 931 (1970) (finding that 

the legislature has the authority to regulate primary elections and 

rejecting a challenge to the requirement that a candidate for 

nomination by a major political party must be a registered elector 

of the party 180 days prior to filing with the secretary of state).  
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 Ladd v. Holmes, 40 Or 167 (1901) (finding that the legislature had 

the authority to require primary elections in cities with populations 

over a certain number). 

Again, courts regularly distinguish between cases involving the 

government’s compelling interest in regulating elections and cases involving 

intraparty disputes.  The former category may be subject to judicial resolution, 

while the latter category is not. 

d. Church property cases. 

Finally, plaintiffs cite two entirely inapposite cases involving church-

related disputes and argue that they demonstrate the existence of “formulas for 

adjudicating cases that may implicate the parties’ constitutional rights.”  Op. Br. 

at 25.  Aside from the point that these church dispute cases are distinguishable 

because they do not involve state interference in the internal governance of a 

political party — an issue that the United States Supreme Court addressed head-

on in its decision in Eu — the cases are distinguishable for the additional 

reasons described below.   

Hope Presbyterian Church of Rogue River v. Presbyterian Church 

(U.S.A.), 242 Or App 485, 255 P3d 645 (2011), involved an action brought by a 

local church against the national church to quiet title to real and personal 

property, including a church building and its contents.  Plaintiffs in this case did 

not ask the circuit court to determine who owns a piece of property.  Rather, 
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plaintiffs asked to be made the leaders of the political party so that they can 

control the party’s “property,” including the LPO name, which under ORS 

248.010 may only be used by the party’s officers, candidates, and members.  

Op. Br. at 12.  Plaintiffs’ suggestion that a court may intervene in any intraparty 

dispute that indirectly implicates property rights would swallow the Eu rule and 

must be rejected.   

Plaintiffs also cite Decker v. Berean Baptist Church, 51 Or App 191, 624 

P2d 1094 (1981), which predates the Court’s decision in Eu.  In that case, the 

plaintiffs, who were former church members, challenged the validity of certain 

corporate acts that they claimed did not comply with the church constitution.  

After noting that civil courts may not address matters of church doctrine, this 

court affirmed the trial court’s decision to deny the plaintiffs’ requested relief 

on the ground that they were no longer church members and therefore lacked an 

interest in the internal workings of the church.  Id. at 198-99.  Accordingly, like 

Hope Presbyterian Church, Decker is inapposite and unhelpful to plaintiffs’ 

position.  

Indeed, none of the various authorities cited by plaintiffs and Amicus 

ORP overcome the clear constitutional prohibition on court intervention in 

matters of internal political party governance.     

/ / / 

/ / / 
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4. If judicial action was not forbidden, the circuit court 

nevertheless had discretion to decline to adjudicate 

plaintiffs’ claims.  

 

Plaintiffs argue that a court may decline to enter a declaratory judgment 

only when there is another action pending or another more appropriate forum 

for resolution of the dispute.  Op. Br. at 29.  While those are reasons that courts 

commonly cite for declining to issue declaratory judgments, Oregon appellate 

courts have never limited the discretion of trial courts to such circumstances.  

Rather, a trial court has discretion to decline to enter a declaratory judgment 

when there are “valid countervailing reasons,” even when the court has 

jurisdiction and a justiciable controversy exists.  Brown v. Oregon State Bar, 

293 Or 446, 451, 648 P2d 1289 (1982).  See also TVKO v. Howland, 335 Or 

527, 536, 73 P3d 905 (2003) (“As Brown demonstrates, Oregon courts are 

accorded some discretion in fashioning a judgment under the declaratory 

judgment statute.”).  Here, a valid countervailing reason exists: the 

constitutional prohibition on state interference in intraparty governance in the 

absence of a compelling state interest.  Eu, 489 US at 229-31. 

Plaintiffs then argue that if the circuit court wished to exercise its 

discretion not to adjudicate the parties’ intraparty dispute, it “should have 

deferred to the rulings of the National Convention and ruled in Plaintiffs’ 

favor.”  Op. Br. at 34-35.  That position, besides being a non sequitur, fails for 

at least two reasons.   
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First, plaintiffs are mistaken when they cite Cousins v. Wigoda for the 

proposition that the circuit court should have enforced a purported decision of 

the Libertarian National Convention, which they claim is the “highest 

organizational body of the Libertarian Party.”  Id. at 34.  The Supreme Court 

did not hold in Cousins that courts should discern the view of the “highest 

organizational body” of a party and then issue an order enforcing that view.  

The Court held that the political party itself must resolve its own internal 

disputes, without judicial intervention, absent a compelling state interest.  

Cousins, 419 US at 491 (vacating a state court order enjoining a slate of 

delegates from participating at the Democratic National Convention because the 

order violated the First Amendment right to free association).   

Second, plaintiffs’ factual predicate is false.  The highest body of the 

LPO is its State Committee, not the Libertarian National Convention.  The LPO 

is affiliated with the Libertarian National Committee (“LNC”), but the LPO and 

the LNC are independent organizations.  See Dkt 99, Ex 26 at 1 (Wagner Decl).  

The LNC has no power to decide who leads the LPO or what bylaws of the 

LPO are effective.  Id.  Accordingly, if any governing body were to receive 

deference in resolving this matter, it would be the LPO State Committee that 

adopted the 2011 Bylaws. 

/ / / 

/ / / 
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5. The judgment may be affirmed on any one or more of 

the alternative grounds cited by defendants in the circuit 

court. 

If this court finds that the circuit court erred in granting defendants’ 

summary judgment motion on First Amendment grounds, this court should 

avoid an unnecessary remand by affirming the circuit court’s judgment on one 

of the alternative grounds that defendants raised in the summary judgment 

motions not reached by the circuit court due to its decision on the First 

Amendment issue.  Outdoor Media Dimensions Inc. v. State, 331 Or 634, 659-

60, 20 P3d 180 (2001) (setting out the “right for the wrong reason” doctrine).  

Plaintiffs had a full and fair opportunity to brief and develop the record on those 

issues.  Dkt 119 (Pls’ Resp to Defs’ Mtn Sum Judg).       

As explained below, the undisputed facts in the record are sufficient to 

support each of these alternative grounds for affirmance: (1) plaintiffs are 

precluded from relitigating the issue of whether a court may compel leaders of 

the LPO to comply with party bylaws; (2) plaintiffs lack standing to bring this 

suit; (3) the Oregon Administrative Procedures Act provides the sole and 

exclusive method of obtaining judicial review of the Oregon Secretary of 

State’s decision that Wes Wagner is Chairperson of the LPO; (4) plaintiffs do 

not have a valid claim under ORS 65.084 because the LPO is not a nonprofit 

corporation; and (5) plaintiffs do not have a valid claim against the LPO for 
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breach of fiduciary duty because the LPO does not owe fiduciary duties to 

plaintiffs or to itself. 

a. Issue preclusion compelled the conclusion that the 

First Amendment bars courts from ordering 

leaders of the LPO to comply with party bylaws. 

This is not the first time the parties have been in court arguing about 

bylaws.  In 2006, the Washington County Circuit Court dismissed an alternative 

writ of mandamus on the ground that the First Amendment right of assembly 

prevented it from enforcing the LPO’s bylaws.  The court’s decision on that 

issue is preclusive as to the parties to the present action, and provided an 

alternative basis for denying the relief sought by plaintiffs in this case.  

Issue preclusion prevents a party from relitigating any issue that was 

actually litigated and determined in a prior action if the determination was 

essential to the final judgment.  Nelson v. Emerald People’s Util. Dist., 318 Or 

99, 103-04, 862 P2d 1293 (1993).  Issue preclusion applies when:  (1) the issue 

in the two proceedings is identical; (2) the issue was actually litigated and was 

essential to a final decision on the merits; (3) the party sought to be precluded 

had a full and fair opportunity to be heard; (4) the party sought to be precluded 

was a party, or in privity with a party, to the prior litigation; and (5) the prior 

proceeding is the type of proceeding that will be given preclusive effect.  Id. at 

104.  All five elements were met in this case:   
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 The central issue in the 2006 Washington County case and in this case 

was whether the court can force the LPO to comply with its internal 

governing documents.  Notably, the LPO under Plaintiff Burke in 

2006 cited the same U.S. Supreme Court case relied upon by 

defendants in this case: Eu v. San Francisco Cnty. Democratic Cent. 

Comm., 489 US 214, 109 S Ct 1013 (1989).  Dkt 99, Ex 31 at 10 

(Wagner Decl).  

 The issue of whether a court can force a political party to comply with 

its internal governing documents was actually litigated and essential 

to a final decision on the merits in the 2006 Washington County case.  

The parties fully briefed and argued this issue in a hearing in front of 

Judge Hernandez.  See generally Dkt 99, Exs 31-33 (Wagner Decl).   

 In the 2006 Washington County case, the court considered whether a 

court can enforce a party’s internal bylaws, and directly dealt with this 

issue on the merits by dismissing the proceeding with a general 

judgment that made findings of fact and conclusions of law.  Dkt 99, 

Exs 33-34 (Wagner Decl).  A party has had a full and fair opportunity 

to be heard if the party’s position on the issue is “considered and dealt 

with on the merits” in a court or other proceeding.  Washington 

County Police Officers Ass’n v. Washington Cnty., 321 Or 430, 436-

437, 900 P2d 483 (1995).     
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 “A person may be bound by a previous adjudication either by reason 

of being a party in the case, or by reason of participation which is 

substantially equivalent to having been a party, or from having a legal 

relationship that is derived from one who was a party.”  State Farm 

Fire & Cas. Co. v. Reuter, 299 Or 155, 160-61, 700 P2d 236 (1985).  

To the extent Plaintiffs Reeves, Saub, Pealer and Burnett, as purported 

officers of the LPO, bring claims on behalf of the LPO, they are 

bringing a claim on behalf of a party to the 2006 Washington County 

case.  Dkt 99, Ex 34 (Wagner Decl).  The other plaintiffs are in privity 

with the LPO because their claims as LPO members derive “from one 

who was a party,” the LPO.  Plaintiff Burke must be precluded for the 

additional reason that he controlled the LPO’s defense in the 

Washington County case.  Dkt 99, Ex 35 at 4-6 (Wagner Decl). 

 A proceeding in an Oregon circuit court that results in a general 

judgment is the type of judgment given preclusive effect by Oregon 

courts.  See, e.g., Reuter, 299 Or at 159 (recognizing that judgment by 

Oregon criminal court can have preclusive effect in civil case).     

Plaintiffs seek to relitigate the issue of whether an Oregon court can force 

leaders of the LPO to comply with internal party bylaws.  In the 2006 

Washington County case, the LPO, led by Plaintiff Burke, convinced the court 

that “noncompliance with bylaws is not something that is subject to a legal 
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remedy.  It is subject to a political remedy.”  Dkt 99, Ex 33 at 14-15 (Wagner 

Decl).  That rule must control this case.  Plaintiffs’ attempt to obtain a different 

outcome is precluded by the 2006 Washington County case.  Because all of 

plaintiffs’ claims and requests for relief arise from an attempt to enforce 

internal party bylaws, each claim and request for relief must be dismissed.   

b. Plaintiffs lacked standing to bring claims under 

the bylaws they seek to enforce. 

“Standing” is a term used to describe when a party “possesses a status or 

qualification necessary for the assertion, enforcement, or adjudication of legal 

rights or duties.”  Morgan v. Sisters Sch. Dist. No. 6, 353 Or 189, 194, 301 P3d 

419 (2013) (quoting Kellas v. Dep’t of Corr., 341 Or 471, 476-477, 145 P3d 

139 (2006)).  The particular statute under which a case is brought determines 

who has standing.  Id.  Although there are three statutes implicated by 

plaintiffs’ three claims, with slightly different standards, the overlapping 

requirement is that plaintiffs must be LPO members who will be affected by the 

court’s construction of or validation of the LPO’s organizing documents.  Id. at 

194 (explaining that for declaratory relief, ORS 28.020 requires a plaintiff to 

establish that his or her “rights, status, or other legal relations” are “affected by” 

the relevant instrument); Id. at 201 (noting that for injunctive relief, the court 

“has long applied essentially the same standing requirements that ordinarily 

apply in declaratory judgment actions”); ORS 65.084(2)(a) (for challenge of 

corporate authority, plaintiff seeking relief must be a member or director of the 
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nonprofit corporation); ORS 65.174 (for breach of fiduciary duty, plaintiff(s) 

seeking relief must constitute at least 2% of the membership of the nonprofit 

corporation).   

Plaintiffs lacked standing to sue because, under the 2009 Bylaws they 

claim are effective, their memberships in the LPO expired before they 

commenced this action on January 16, 2012.  Under the 2009 Bylaws, LPO 

membership “remains in effect for one (1) year following the date of 

application or the date of payment of dues, whichever comes later, unless 

terminated under the [Bylaws].”  ER-6 (Art. III § 4).  No plaintiff renewed his 

or her membership with the LPO by paying dues in the year leading up to the 

filing of the lawsuit: 

 Plaintiff Burke delivered Plaintiffs Reeves’ and Saub’s applications 

for LPO membership by October 4, 2010, and paid their dues by 

check on October 6, 2010.  Dkt 117, Exs 3-4 (Rake Revised Decl).  

The LPO membership list from March 12, 2011, listed the expiration 

date for Reeves’ and Saub’s memberships as October 6, 2011.  SER-

38; SER-41.  It is undisputed that Plaintiffs Reeves and Saub did not 

pay dues after October 6, 2011, when their LPO memberships expired 

without being renewed.  SER-36, ¶¶ 9-10; Dkt 117, Ex 17 (Rake 

Revised Decl). 
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 Plaintiff Burke delivered Plaintiffs Burnett and Pealer’s applications 

for LPO membership and dues checks on October 4, 2010.  Dkt 117, 

Ex 4 (Rake Revised Decl).  As such, their memberships would expire 

in one year, on October 4, 2011.  ER-6 (Art. III § 4).  It is undisputed 

that Plaintiffs Burnett and Pealer did not pay dues after October 4, 

2010, and before October 4, 2011, when their LPO memberships 

expired without being renewed.  SER-36, ¶¶ 7-8; Dkt 117, Ex 17 

(Rake Revised Decl). 

 Plaintiff Terry’s membership expired March 13, 2011.  SER-41.   

 Plaintiff Carling’s membership expired July 14, 2011.  SER-40 at 3. 

 Plaintiff Burke’s membership expired no later than December 6, 2011.  

Dkt 99, Ex 28 (Wagner Decl); SER-36, ¶ 4.   

As a matter of law, no plaintiff was an LPO member under the 2009 

Bylaws with standing to request relief.  Moreover, the expiration of 

memberships also would have terminated the purported officer positions of 

Defendants Reeves, Saub, Burnett and Pealer, because the 2009 Bylaws 

required LPO Officers to pay dues to remain as officers.  ER-6 (Art. III, § 2) 

(“Only LPO members who pay dues and keep them current may hold LPO 

office[.]”); ER-9 (Art. V, §2.A) (“All officers and directors shall be members in 

good standing of the LPO”).  Accordingly, those individuals could not claim 

standing as LPO members or officers.  This court therefore can affirm the 
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circuit court judgment on the alternative ground that plaintiffs’ lacked standing 

to assert their claims.  See Decker v. Berean Baptist Church, 51 Or App 191, 

624 P2d 1094 (1981) (plaintiffs not entitled to relief sought - voiding a church’s 

actions and placing them in control of the church - because they had left the 

church and had no current interest in its internal workings).   

c. The Oregon APA provides the exclusive method of 

obtaining judicial review of the Secretary of State’s 

decision that Wes Wagner is Chairperson of the 

LPO. 

To the extent plaintiffs characterize this dispute as one involving control 

of the LPO, the Secretary of State already has decided that Defendant Wagner 

is the chairperson of the LPO and plaintiffs failed to challenge that decision 

within the time period allowed by law.  In addition, to the extent plaintiffs seek 

certain declaratory relief (i.e., recognition of the Reeves Officers) or injunctive 

relief (i.e., replacement of the LPO Officers), plaintiffs are barred by their 

failure to file a timely challenge to the administrative decision by the Secretary 

of State to recognize Defendant Wagner and the LPO Officers.   

Plaintiffs and their attorney repeatedly asked the Oregon Secretary of 

State to make a ruling about the legitimate officers of the LPO.  Plaintiffs 

submitted information documenting their claims to the LPO officer positions 

and enlisted the support of allies in the LNC.  In an email dated September 27, 

2011, attorney Tyler Smith asked the Oregon Secretary of State for a ruling on 

the leadership of the LPO.  Dkt 99, Ex 26 at 2, 4 (Wagner Decl).  He 
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emphasized that it “will be important for the Secretary to establish whom she 

sees as the rightful LPO, under her interpretation of state law.”  Id. at 2.  In 

response, Stephen Trout, Director of Elections, issued a decision September 29, 

2011, recognizing Wes Wagner as Chair of the LPO.  Dkt 99, Ex 27 (Wagner 

Decl).  That decision is a final order in other than a contested case under the 

APA.  ORS 183.310(6) (an order is “any agency action expressed orally or in 

writing directed to a named person or named persons, other than employees, 

officers or members of an agency”); ORS 183.310(6)(b) (a “final order” is a 

“final agency action expressed in writing”).   

Plaintiffs seek declaratory and equitable relief in this case that, in effect, 

reviews and reverses the decision of the Secretary of State.  Plaintiffs cannot 

challenge an agency’s final order in that manner because the Oregon APA 

provides the sole and exclusive method for judicial review of final orders.  ORS 

183.480; Bay River, Inc. v. Environmental Quality Comm’n, 26 Or App 717, 

720, 554 P2d 620 (1976).  ORS 183.480 states: 

“(1) * * * any person adversely affected or aggrieved 

by an order or any party to an agency proceeding is 

entitled to judicial review of a final order * * *. 

(2) Judicial review of final orders of agencies shall be 

solely as provided by ORS 183.482, 183.484, 183.490 

and 183.500.” 

The proper review process for this situation is described in ORS 183.484.  

Under ORS 183.484, a petition for review of a final order in other than a 
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contested case is required to be filed with the circuit court within 60 days 

following the date the order is served.  In this case, the Secretary of State issued 

the order September 29, 2011, and plaintiffs did not petition the court for 

judicial review.  Even if plaintiffs’ original complaint could be construed as a 

petition for judicial review, plaintiffs filed it on January 16, 2012, well after the 

60-day window for review closed.  Therefore, plaintiffs may not challenge the 

Secretary of State’s ruling in this proceeding. 

d. Plaintiffs’ claim under ORS 65.084 failed because 

the LPO is not a nonprofit corporation. 

Plaintiffs’ Second Claim for Relief, for “Challenge to Corporate 

Authority” under ORS 65.084, must be dismissed because that statute is 

inapplicable to political parties that are not actually incorporated as nonprofit 

corporations.  Plaintiffs’ claim is based on the erroneous premise that “[s]tate 

political parties are deemed nonprofit corporations by statute in ORS 248.004.”  

SER-10, ¶ 28.  In fact, ORS 248.004 is much more limited, providing that 

political parties have the “powers” granted to nonprofit corporations under ORS 

65.077 and are treated as nonprofit corporations for purposes of “contractual, 

tort or other liability.”  ORS 248.004(1) and (2).   

Plaintiffs make the mistake of assuming that, because political parties are 

treated as if they are nonprofit corporations for some purposes, they must be 

treated as nonprofit corporations for all purposes.  However, nothing in ORS 

chapter 248 provides that all provisions of ORS chapter 65, the Oregon 
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Nonprofit Corporation Act, apply to political parties.  And nothing in ORS 

chapter 248 provides that ORS 65.084 is applicable to political parties.   

ORS 65.084 is inapplicable to political parties as a matter of law, and the 

claim must be dismissed. 

e. Plaintiffs’ claim against the LPO for breach of 

fiduciary duty failed because the LPO does not 

owe fiduciary duties to plaintiffs or to itself. 

Even if all provisions of ORS chapter 65 apply to political parties, rather 

than only the specific provisions listed in ORS 248.004, plaintiffs cannot assert 

a breach of duty claim against the entity, the LPO.  Plaintiffs’ Third Claim for 

Relief alleges “Defendants breached their duty to follow the corporate bylaws, 

and act consistent with the direction of the membership.”  SER-12, ¶ 40  

Plaintiffs assert this claim under ORS 65.374.  SER-1.    

By its terms, ORS 65.374 does not apply to entities; it applies only to 

officers: 

“Each officer has the authority and shall perform the 

duties set forth in the bylaws or, to the extent 

consistent with the bylaws, the duties and authority 

prescribed by the board of directors or by direction of 

an officer authorized by the board of directors to 

prescribe the duties of other officers.” 

The LPO is not an officer; it is an entity.  As an entity, the LPO does not 

owe duties to itself.  As the Sixth Circuit has explained in the context of for-

profit corporations: 
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“Liability for breach of the directors’ fiduciary 

obligation could not possibly run against the 

corporation itself, for this would create the absurdity 

of satisfying the shareholders’ claims against the 

directors from the corporation, which is owned by the 

shareholders. There is not, and could not conceptually 

be any authority that a corporation as an entity has a 

fiduciary duty to its shareholders.” 

 

Radol v. Thomas, 772 F2d 244, 258 (6th Cir 1985) (holding that a corporation 

cannot be held vicariously liable for breach of the fiduciary obligations owed by 

its directors).   ORS 65.374 does not give rise to a claim against the LPO. 

III. RESPONSE TO FOURTH ASSIGNMENT OF ERROR. 

The circuit court correctly denied plaintiffs’ Motion for Partial Summary 

Judgment. 

A. Preservation of Error. 

The LPO agrees that plaintiffs preserved the alleged error. 

B. Standard of Review. 

This court reviews a trial court’s denial of summary judgment to 

determine whether the moving party is entitled to judgment as a matter of law.  

Martin v. City of Tigard, 335 Or 444, 449, 72 P3d 619 (2003).  Where a 

judgment results from cross-motions for summary judgment, the appellate court 

reviews “the record for each motion in the light most favorable to the party 

opposing it.”  Eden Gate, Inc. v. D & L Excavating & Trucking, Inc., 178 Or 

App 610, 622, 37 P3d 233 (2002).  Accordingly, in reviewing plaintiffs’ fourth 
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assignment of error, this court reviews the record in the light most favorable to 

the LPO.   

C. Argument. 

Plaintiffs sought partial summary judgment “on the issue of whether the 

2009 Bylaws of the [LPO] were validly changed by Defendants.”  Dkt 112 at 1 

(Plfs’ Mot for P Sum Judg).  In their view, the 2009 Bylaws could be amended 

only in an LPO convention, such that the LPO State Committee’s adoption of 

the 2011 Bylaws and referral of those bylaws for ratification by LPO electors 

was invalid.  Op. Br. at 39.  The circuit court denied plaintiffs’ motion on the 

ground that the relief they sought was barred by the First Amendment.  ER-1-3.  

As explained above, the circuit court correctly understood that the First 

Amendment prohibited it from adjudicating plaintiffs’ claims.   

If this court were to conclude that the First Amendment provides no 

obstacle to a circuit court determining the validity of a political party’s bylaws, 

it nevertheless should affirm the circuit court’s decision because plaintiffs were 

wrong on the merits.  The LPO State Committee was authorized by statute to 

amend the LPO’s bylaws as it did. And even if the State Committee’s action 

suffered from technical defects — which it did not — the record presented 

numerous legal issues and questions of material fact that would preclude 

summary judgment in favor of plaintiffs.  

Each of these issues is discussed further in the following paragraphs. 
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1. The First Amendment barred the relief sought by 

plaintiffs. 

As explained above, the First Amendment prohibits courts from 

refereeing internal political party disputes.  The circuit court properly concluded 

that it could not grant plaintiffs’ request that the court determine which set of 

LPO bylaws were valid. 

2. The LPO State Committee had statutory power to 

amend the 2009 Bylaws. 

If this court were to determine that the circuit court erred and plaintiffs’ 

claims actually are justiciable, it nevertheless should affirm the circuit court’s 

denial of plaintiffs’ motion for partial summary judgment.  Plaintiffs are 

mistaken in their belief that the 2009 Bylaws could be amended only at a 

convention.  The 2009 Bylaws state: “[t]hese Bylaws may be amended by a 

two-thirds majority vote of all votes cast by registered delegates at an LPO 

convention.”  ER-15 (Art. XVI § 3) (emphasis added).  Nothing in that 

provision indicates that it provides the exclusive means for amending or 

replacing bylaws.  

In fact, ORS 248.072 authorized the LPO State Committee to proceed as 

it did to adopt the 2011 Bylaws.  And if plaintiffs are correct in their argument 

that all of ORS chapter 65 applies to political parties, then ORS 65.464 also 

permitted the LPO State Committee to amend the 2009 Bylaws.  Plaintiffs are 
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not entitled to judgment as a matter of law declaring that the LPO State 

Committee’s amendment of the 2009 Bylaws was invalid.   

a. ORS 248.072 authorized the LPO State Committee 

to amend the LPO bylaws. 

Oregon law authorized the LPO State Committee’s actions to adopt the 

2011 Bylaws for ratification or veto by Libertarian electors.  ORS 248.072 

provides that “[t]he state central committee is the highest party authority in the 

state and may adopt rules or resolutions for any matter of party government 

which is not controlled by the laws of this state.”  The Oregon Secretary of 

State recognized the LPO State Committee, populated by LPO Officers and 

representatives from county committees, as the “state central committee.”  See, 

e.g., Dkt 136, Ex 5 (Wagner Resp. Decl) (letter from the Deputy Director 

Elections Division rejecting form SEL 101 filed by candidate not approved by 

LPO State Committee).  Indeed, the Oregon Secretary of State has recognized 

the authority of the LPO State Committee, as the “state central committee,” to 

adopt rules or resolutions for any matter.  Id.  As such, ORS 248.072 

empowered the LPO State Committee, as that entity was constituted on March 

31, 2011, to adopt new governing rules and to submit them for ratification or 

veto by all Libertarian electors.
3
    

                                                 
3
  Plaintiffs have argued in the past that only major political parties have 

“state central committees” and, therefore, ORS 248.072 cannot apply to the 

LPO, a minor political party.  That position finds no support in the text of ORS 

248.072 or in the views of the Oregon Secretary of State, the official charged 
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b. If ORS chapter 65 applies to the LPO, ORS 65.464 

authorized the LPO State Committee to revise the 

2009 Bylaws. 

Plaintiffs argue that ORS 248.004 makes political parties subject to all of 

ORS chapter 65, including ORS 65.084 (relating to a “challenge of corporate 

authority” claim), notwithstanding that the LPO is not incorporated as a 

nonprofit corporation.  The LPO disagrees. ORS 248.004 incorporates legal 

rules from ORS chapter 65 in a much more surgical fashion.  See section 

II.C.5.d, supra.  But if this court were to find that all of ORS chapter 65 applies 

to the LPO, as plaintiffs argue it does, ORS 65.464 authorized the LPO State 

Committee to revise the bylaws in March 2011 and send them out for 

ratification or veto by Libertarian electors.   

ORS 65.464 provides as follows: 

“(1) A corporation’s board of directors may amend or 

repeal the corporation’s bylaws unless:  

(a) The articles of incorporation or this chapter 

reserve this power exclusively to the members, 

or to a party authorized under ORS 65.467, or 

both, in whole or in part; or  

(b) The members entitled to vote on bylaws, in 

amending or repealing a particular bylaw, 

provide expressly that the board of directors 

may not amend or repeal that bylaw. 

                                                                                                                                                       

with administering ORS chapter 248.  Dkt 136, Ex 5 (Wagner Resp. Decl) 

(letter from the Deputy Director Elections Division rejecting form SEL 101 

filed by candidate not approved by LPO State Committee). 
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(2) A corporation's members entitled to vote on 

bylaws, subject to ORS 65.467, may amend or repeal 

the corporation's bylaws even though the bylaws may 

also be amended or repealed by its board of 

directors.”  

The LPO State Committee would be the “board” or “board of directors” 

for purposes of ORS 65.464, because those terms are defined in relevant part as 

“the individual or individuals vested with overall management of the affairs of 

the domestic or foreign corporation, irrespective of the name by which the 

individual or individuals are designated * * *.”  ORS 65.001(4).  Under the 

2007 LPO Constitution, the LPO State Committee is vested with the overall 

management of the affairs of the organization.  Dkt 117, Ex 9, Art. IV § 3 

(Rake Revised Decl) (“The State Committee shall be responsible for the control 

and management of all the affairs, properties, and funds of the LPO * * *.”).    

Under ORS 65.464(1), the LPO State Committee could amend or repeal 

the bylaws unless the organization’s articles of incorporation or another 

provision of ORS chapter 65 reserved that right to the membership, or unless 

the membership expressly provided that the LPO State Committee could not 

amend or repeal a particular bylaw.  No articles of incorporation or provision in 

ORS chapter 65 reserved the power to amend or repeal bylaws to the 

organization’s members, and the LPO membership did not expressly provide 

that the LPO State Committee could not amend or repeal any particular bylaws.  
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Therefore, the LPO State Committee’s adoption of the 2011 Bylaws would be a 

valid act under ORS 65.464(1).   

Additionally, with one limitation not applicable here, ORS 65.464(2) 

would empower the LPO membership at large to amend or repeal the bylaws 

even if the LPO State Committee also may amend or repeal the bylaws.
4
  Thus, 

if ORS chapter 65 applies to the LPO as asserted by plaintiffs, ORS 65.464(2) 

authorized LPO members to amend and repeal bylaws.  Here, more than 96% of 

LPO electors who cast votes ratified the 2011 Bylaws that were approved by the 

LPO State Committee.  Dkt 99, Ex 21 (Wagner Decl).  That, too, is a valid act 

under ORS chapter 65. 

Thus, notwithstanding any inconsistent provision in the 2009 Bylaws, 

ORS 65.464 authorized the actions of the LPO State Committee and the LPO 

membership to adopt the 2011 Bylaws. 

                                                 
4
  The power of a nonprofit corporation’s membership to revise bylaws is 

subject to ORS 65.467, which provides as follows:   

 

“The articles may require an amendment to the 

articles or bylaws to be approved in writing by a 

specified person or persons other than the board.  * 

* *.”    

The LPO does not have articles of incorporation.  Its 2007 Constitution, 

arguably an analog to articles, contains no requirement that a bylaws 

amendment be approved in writing by anyone other than the board.  Dkt 117, 

Ex 9 (Rake Revised Decl).   
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c. The rule of necessity justified the LPO State 

Committee’s action to initiate a revision of the 

LPO bylaws. 

Judges, much like the Founders,
5
 have long recognized that an entity’s 

governing documents do not constitute a “suicide pact,” and that the rules of 

necessity and self-preservation may ultimately trump a rigid adherence to 

written laws.  See, e.g., Kennedy v. Mendoza-Martinez, 372 US 144, 160, 83 S 

Ct 554 (1963) (“[W]hile the Constitution protects against invasions of 

individual rights, it is not a suicide pact.”).  Courts have thus excused actions 

taken to preserve an organization that do not comport with the letter of the 

organization’s governing documents.  See, e.g., SE Prop. Holdings, LLC v. 

Rookery III, No. 11-0629-WS-B, 2013 WL 69030, at *9 (SD Ala Jan 3, 2013) 

(“The Association would have no means of paying its bills and presumably the 

entire enterprise would go up in smoke. A condominium association’s bylaws 

are not a suicide pact[.]”); Barclay Square Condominium Owners’ Ass’n v. 

Grenier, 899 A2d 991, 995 (NH 2006) (recognizing that a community 

association’s governing documents should not be so narrowly construed “as to 

eviscerate the association’s intended role as the governing body of the 

                                                 
5
  From Thomas Jefferson:  “A strict observance of the written laws is 

doubtless one of the high duties of a good citizen, but it is not the highest. The 

laws of necessity, of self-preservation, of saving our country when in danger, 

are of higher obligation. To lose our country by a scrupulous adherence to 

written law, would be to lose the law itself, with life, liberty, property and all 

those who are enjoying them with us; thus absurdly sacrificing the end to the 

means.”  T. Jefferson Letter to John B. Colvin Sept. 20, 1810, available at 

http://press-pubs.uchicago.edu/founders/documents/a2_3s8.html.   

http://press-pubs.uchicago.edu/founders/documents/a2_3s8.html
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community”) (internal citation omitted);  Blind v. Wilson, 9 Okla Trib 209, 

2006 WL 6122521, at *1, (S Ct Cheyenne-Arapaho Tr 2006) (refusing to 

construe Constitution of the Cheyenne-Arapaho Tribes as a “suicide pact” and 

affirming appointment of an interim chairman and treasurer where a failure of 

the tribal business committee to achieve quorum brought tribal government to a 

halt and imperiled business relationships, prosperity and health).   

The LPO State Committee faced a crisis in March 2011.  A failure of the 

LPO to meet quorum under the 2009 Bylaws prevented the party from 

conducting party business and electing leaders.  The LPO State Committee 

therefore took the necessary and appropriate action to preserve the LPO by 

adopting governing documents in line with a resolution approved by two-thirds 

of LPO members at the 2010 business convention and referring the new bylaws 

for ratification or veto by Libertarian electors.  The bylaws do not, and must 

not, prevent the “highest party authority” empowered by state law from 

“adopt[ing] rules or resolutions for any matter of party government,” ORS 

248.072, including the amendment of bylaws and referral of the new bylaws to 

all Libertarian electors for ratification or veto.  Plaintiffs were not entitled to 

summary judgment because, at a minimum, the circuit court was required to 

make factual findings on whether exigent circumstances excused any technical 

defects in the adoption of the 2011 Bylaws. 
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3. The alternative bases for affirming the judgment in 

favor of the LPO also required the denial of plaintiff’s 

motion for partial summary judgment. 

As explained above in section II.C.5, there were several alternative bases 

for granting defendants’ summary judgment motions, including issue 

preclusion, plaintiffs’ lack of standing and the fact that the Oregon 

Administrative Procedures Act provided the exclusive remedy for plaintiffs to 

challenge the Oregon Secretary of State’s recognition of Defendant Wagner, not 

Plaintiff Reeves, as Chairperson of the LPO.  Each of those doctrines applied 

equally in response to plaintiffs’ motion for partial summary judgment.  Under 

those doctrines, plaintiffs were not entitled to the relief they sought.  

4. Other doctrines prevented the circuit court from 

granting plaintiffs’ motion for partial summary 

judgment. 

In addition to raising all of the arguments set out above, defendants 

opposed plaintiffs’ motion for partial summary judgment on the ground that 

various doctrines barred plaintiffs’ claims as a matter of law or involved 

questions of material fact that precluded the entry of summary judgment.  They 

included: 

/ / / 

/ / / 

/ / / 
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Violation of ORS 248.005.  Forcing the LPO to revert to the 2009 

Bylaws would violate ORS 248.005,
6
 which requires the LPO to provide wide 

and fair representation and participation to all registered Libertarians.  

Reinstating the 2009 Bylaws would return the LPO to its practice of extending 

full membership to any person who paid dues, which simultaneously (i) 

disenfranchised LPO electors in Oregon who do not pay dues and (ii) 

enfranchised anyone, regardless of their partisan affiliation and regardless of 

where they lived, so long as they paid dues.  The relief requested by plaintiffs 

— a reversion to the 2009 Bylaws — would lend the court’s imprimatur to 

governing documents that violate state law, and must be denied.  Hendrix v. 

McKee, 281 Or 123, 128, 575 P2d 134 (1978) (Courts will not enforce contracts 

that are illegal or against public policy.).   

Failure to exhaust internal remedies.  Oregon courts recognize that 

organization members who have a grievance with their organization should 

attempt to exhaust internal remedies provided by the organization’s governing 

documents to resolve disputes before seeking judicial assistance.  See, e.g., 

Crocker v. Weil, 227 Or 260, 293-94, 361 P2d 1014 (1961) (recognizing that 

                                                 

6
  ORS 248.005 provides as follows: 

“Each political party by rule shall insure the widest 

and fairest representation of party members in the 

party organization and activities. Rules shall be 

adopted by procedures that assure the fair and open 

participation of all interested party members.” 
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courts should not interfere in labor organization’s internal affairs until the 

organization has had an opportunity to correct any mistakes and that union 

members must exercise internal procedures before seeking judicial relief).  

Here, plaintiffs failed to exhaust any internal remedies available to them and the 

circuit court therefore correctly dismissed their motion for partial summary 

judgment.   

Plaintiffs’ culpable behavior.  The doctrine of in pari delicto bars relief 

arising where the party against whom it is applied is as culpable as, or more 

culpable than, its opponent.  McKinley v. Weidner, 73 Or App 396, 400-01, 698 

P2d 983 (1985).  Plaintiffs’ actions since 2011 demonstrate that they do not 

deserve what they request — enforcement of the 2009 Bylaws — because they 

have repeatedly ignored and violated the 2009 Bylaws they purport to hold 

sacrosanct. 

Word limits preclude complete briefing on these topics, which should not 

be reached in any event unless the court were to hold that the First Amendment 

presents no barrier to plaintiffs’ requested relief and that none of defendants’ 

other defenses (issue preclusion, lack of standing, application of the APA 

exclusive remedy) were well taken.  Accordingly, should it become necessary 

for the court to consider these matters, the LPO relies on the arguments set out 

in its Response in Opposition to Plaintiffs’ Motion for Partial Summary 

Judgment.  Dkt 135.  
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IV. CONCLUSION. 

For the above reasons, this court should affirm the circuit court’s grant of 

summary judgment in favor of the LPO.  This court should also affirm the 

circuit court’s denial of plaintiffs’ motion for partial summary judgment.   
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OPENING BRIEF ON CROSS-APPEAL 

 

I. STATEMENT OF THE CASE. 

A. Nature of the Action and Relief Sought. 

This cross-appeal involves the same action at issue in plaintiffs’ appeal.  

After the circuit court issued a letter opinion granting the LPO’s motion for 

summary judgment and denying plaintiffs’ motion for partial summary 

judgment, (ER-1-3), the LPO filed a Motion for Findings under ORS 20.105, 

asking the circuit court to award defendants their reasonable attorney fees on 

the ground that the plaintiffs’ claims lacked an “objectively reasonable basis” 

for purposes of the statute.  Dkt 162 (Defs’ Mot for Findings Under ORS 

20.105(1)).  The court denied the LPO’s motion in a letter opinion dated August 

20, 2013, in which the court found “that the claims of Plaintiffs did not lack an 

objectively reasonable basis at the time they were filed, whether the law of the 

First Amendment is considered or the actions of the Washington County Circuit 

Court are considered.”  SER- 44. 

The LPO cross-appeals from the trial court’s General Judgment of 

Dismissal entered on October 25, 2013, and specifically the court’s decision not 

to include a finding under ORS 20.105(1) that the plaintiffs’ claims lacked an 

objectively reasonable basis.  SER- 45-46.  The LPO also cross-appeals from 

the trial court’s Supplemental Judgment entered on May 30, 2014, and 
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specifically the court’s decision not to award defendants their reasonable 

attorney fees pursuant to ORS 20.105(1).  SER-47-49. 

B. Nature of the Judgments. 

 

The judgments on appeal are the General Judgment of Dismissal entered 

on October 25, 2013, SER-45-46, and the Supplemental Judgment entered on 

May 30, 2014.  SER-47-49. 

C. Basis of Appellate Jurisdiction. 

Jurisdiction exists in this court pursuant to ORS 19.205(1). 

D. Dates of Entry of Judgments and Notice of Appeal Filing. 

The General Judgment of Dismissal was entered on October 25, 2013.  

The LPO filed its Cross-Notice of Appeal on December 4, 2013, within ten 

days after the deadline for filing the Notice of Appeal pursuant to ORS 

19.255(3). 

 The Supplemental Judgment was entered on May 30, 2014.  The LPO 

filed its Amended Cross-Notice of Appeal on June 30, 2014, within ten days 

after the deadline for filing the Notice of Appeal pursuant to ORS 19.255(3). 

E. Question Presented on Appeal. 

Did the trial court err in finding that plaintiffs’ claims did not lack an 

objectively reasonable basis for purposes of ORS 20.105(1) when the relief 

plaintiffs sought was barred by issue preclusion and the well-established First 
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Amendment doctrine prohibiting state intervention in intraparty disputes in the 

absence of a compelling state interest? 

F. Summary of Argument. 

The trial court erroneously found that plaintiffs’ claims did not lack an 

objectively reasonable basis.  Issue preclusion barred the relief sought by 

plaintiffs because the Washington County Circuit Court dismissed an 

alternative writ of mandamus in 2006 on the ground that the First Amendment 

right of assembly prevented it from enforcing the LPO’s bylaws.  Furthermore, 

regardless of whether issue preclusion applied, it was indisputable that the same 

First Amendment issues prevented the circuit court in this case from deciding 

the intraparty dispute at the center of plaintiffs’ claims.  Plaintiffs were fully 

aware that their claims were barred by issue preclusion and the First 

Amendment, and they lacked an objectively reasonable basis to bring those 

claims.  This court should reverse the circuit court’s denial of the LPO’s Motion 

for Findings under ORS 20.105(1). 

G. Summary of Facts. 

The material facts are set out in the Statement of Material Facts in the 

LPO’s Answering Brief, above, and are incorporated herein by reference.    

II. ASSIGNMENT OF ERROR. 

The circuit court erred by denying the LPO’s motion for findings under 

ORS 20.105. 
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A. Preservation of Error. 

The LPO filed a Motion for Findings under ORS 20.105 on June 5, 2013.  

Dkt 162 (Motion for Findings).  The circuit court denied the LPO’s motion in a 

letter opinion dated August 20, 2013.  SER-44. 

B. Standard of Review. 

ORS 20.105(1) requires a trial court to award attorney fees if it finds that 

the party pursued a claim or defense with “no objectively reasonable basis.”  

Williams v. Salem Women’s Clinic, 245 Or App 476, 482, 263 P3d 1072 (2011).  

A claim lacks an objectively reasonable basis if it is “entirely devoid of legal or 

factual support.”  Id. (quoting Olson v. Howard, 237 Or App 256, 269, 239 P3d 

510 (2010)).  An appellate court reviews a trial court’s ruling on whether a 

claim lacks an objectively reasonable basis for legal error.  Williams, 245 Or 

App at 482. 

C. Argument. 

1. Legal standard for ORS 20.105(1). 

ORS 20.105(1) directs a trial court to award reasonable attorney fees to a 

prevailing party in any proceeding if the court finds that the opposing party had 

“no objectively reasonable basis for asserting the claim, defense or ground for 

appeal.” A party has “no objectively reasonable basis” for asserting a claim if 

“the party’s position is entirely devoid of legal or factual support” when the 

claim is made.  Dimeo v. Gesik, 195 Or App 362, 371, 98 P3d 397 (2004), 

modified, 197 Or App 560 (2005) (internal citation omitted). 
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In addition, “a claim that was objectively reasonable when asserted may 

become unreasonable when viewed in light of additional evidence or changes in 

the law.”  Dimeo, 197 Or App at 562; see also McCarthy v. Oregon Freeze Dry, 

Inc., 334 Or 77, 84, 46 P3d 721 (2002) (suggesting that a party may be entitled 

to attorney fees under ORS 20.105 if the opposing party continues to litigate a 

claim after the claim clearly becomes meritless).  This court has stated that “a 

party has a continuing duty to evaluate its position throughout the course of 

litigation.”  Dimeo, 197 Or App at 562.  

2. Plaintiffs’ claims against defendants lacked an 

objectively reasonable basis. 

As described in the LPO’s answering brief and plaintiffs’ opening brief, 

plaintiffs asserted three claims against defendants, all of which were based on 

their assertion that the LPO State Committee’s action to revise the LPO’s 

Constitution and Bylaws, subsequently ratified overwhelmingly in a statewide 

vote-by-mail plebiscite, was ineffective and that they had taken over the party 

in the ensuing vacuum.  Defendants moved for summary judgment dismissing 

plaintiffs’ claims on numerous grounds, but primarily on the grounds of issue 

preclusion and unconstitutionality.   

As described above in the LPO’s answering brief, issue preclusion barred 

the relief sought by plaintiffs because the Washington County Circuit Court 

ruled in Wagner v. Libertarian Party of Oregon et al., case no. C064544 CV 

(the “Washington County case”), that the First Amendment prevented the court 
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from involving itself in a dispute over party bylaws.  Furthermore, regardless of 

whether issue preclusion applied, it was indisputable that the same First 

Amendment issues prevented the circuit court in this case from deciding the 

intraparty dispute at the center of plaintiffs’ claims. 

The law of issue preclusion and constitutional principles described in the 

LPO’s answering brief are well established.  Plaintiff Burke, the plaintiffs’ 

ringleader according to his declarations and plaintiffs’ briefing in the summary 

judgment proceedings, was well aware of the Washington County case because 

he directed the LPO’s defense in that case.  Notably, the LPO under Plaintiff 

Burke cited the same U.S. Supreme Court case relied upon by defendants in this 

case: Eu v. San Francisco Cnty. Democratic Cent. Comm., 489 US 214, 109 S 

Ct 1013 (1989).  Dkt 99, Ex 31 at 10 (Wagner Decl).   

Plaintiffs’ claims lacked an objectively reasonable basis when they were 

made.  If that was not obvious to plaintiffs at the time they filed their claims, it 

should have become so during the course of the litigation, when the issue 

preclusion and constitutional issues were raised in responsive pleadings.  Yet, 

plaintiffs pushed forward in the face of briefing and undisputed evidence 

establishing those defenses.  Pursuant to ORS 20.105(1), defendants are entitled 

to recover the substantial attorney fees they were forced to incur in response to 

plaintiffs’ objectively unreasonable claims. 
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Plaintiffs were very aware of the financial strain that litigation would 

cause the defendants.  In August 2011, they discussed ways in which they could 

create a party website with a new domain name without violating trademark 

laws.  Plaintiff Burke concluded that discussion by observing, “I don’t know if 

Jim is correct about the possible outcome of [sic] trademark dispute, but I doubt 

Wagner’s crew have the financial resources to push the case so far against the 

LNC’s retained lawyers that the trademark gets thrown out.”  Dkt 163, Ex 6 

(Steringer Decl).  Plaintiffs might have underestimated the defendants’ 

wherewithal to mount a defense to their objectively unreasonable claims, but 

the expense of that defense should not be borne by them.   

III. CONCLUSION. 

 

The LPO respectfully requests that this court reverse the circuit court’s 

denial of the LPO’s Motion for Findings under ORS 20.105. 

 Respectfully submitted this 31st day of December, 2014 

HARRANG LONG GARY RUDNICK P.C. 
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