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Statement of the Case Pursuant to ORAP 5.40(1)-(4) 

This case seeks judicial review of a Circuit Court general judgment of 

dismissal entered October 25, 2013.  The Circuit Court dismissed in its entirety 

appellants’ complaint seeking declaratory and injunctive relief, arising from a 

struggle for control within the Libertarian Party of Oregon.  The Notice of 

Appeal was timely filed on November 20, 2013, and this Court has jurisdiction 

pursuant to ORS 19.205. 

Statement of the Questions Presented 

1. Whether the Circuit Court had jurisdiction over the claims of 

Appellants; and 

2. Whether, assuming the Circuit Court had jurisdiction, it could 

properly abstain from hearing the dispute. 

Summary of Argument 

The Legislature has provided detailed statutes concerning the powers of 

political parties and the liability of officers, employees and members.  ORS 

248.004.  The Legislature plainly intended judicial review of a wide range of 

conduct by officers, employees and members.   

The Circuit Court relied upon a narrow line of cases recognizing that 

First Amendment associational rights of the members of political parties to 

choose President and Vice-Presidential candidates at national conventions may 
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sometimes trump state law, but those lines of cases have no application here.  

Here, the State of Oregon must select one, and only one, “Libertarian Party of 

Oregon” entitled under state law to use that name. ORS 248.010.  Oregon has a 

compelling interest in ensuring that the correct group of Party members, acting 

in compliance with their organizational documents, is using the name and 

appearing on the ballot. 

Summary of Facts 

The Oregon Republican Party regards the question of justiciability as not 

dependent upon the detailed facts involved.  The only facts pertinent to the 

Assignment of Error presented are that a struggle for control arose between the 

two factions of the Libertarian Party of Oregon who are parties to the appeal, 

and that appellants contend that the respondent faction acted in violation of the 

organizational documents of the Libertarian Party of Oregon.   

I. Assignment of Error:  The Circuit Court Erred in Finding the 

Dispute Nonjusticiable. 

 

A. Preservation of Error. 

 

The Circuit Court determined the matter nonjusticiable when presented 

with competing motions for summary judgment.  (Appellants’ Supplemental 

Excerpts of Record “SER” at 1-3.)  Insofar as appellants asked the Circuit Court 

to reach the merits, the issue is preserved. 
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B. Standard of Review. 

 

The Circuit Court’s ruling on justiciability is to be reviewed for error of 

law, assuming the truth of well-pleaded allegations.   See generally Hale v. 

State, 259 Or. App. 379 (2013), rev. den., 354 Or. 840 (2014). 

C. The Legislature Plainly Intended Judicial Review of Party-

Related Disputes. 

 

ORS 248.004 provides: 

 

“(1) A minor political party or a major political party shall have all the 

powers granted to a nonprofit corporation under ORS 65.077. 

 

“(2) A major or minor political party shall be treated for 

purposes of contractual, tort or other liability as a nonprofit 

corporation. 

 

“(3) Officers and employees of a major or minor political party, 

including officers and employees of local subdivisions of the 

parties, shall be treated as officers and employees of nonprofit 

corporations for liability for all matters relating to the political 

party. 

 

“(4) Any member of a governing body of a major or minor 

political party, including local subdivisions of the parties, shall 

be treated as directors of nonprofit corporations for liability for 

all matters relating to the political party. If the bylaws of a 

party designate a central committee, such as a state, county or 

congressional district central committee, as the governing body 

of the party, then the members of the central committee shall be 

directors of the party for purposes of this section. 

 

“(5) Notwithstanding ORS 65.157, creditors of a major or 

minor political party may not proceed against members of the 

political parties for liabilities members owe to the parties 

arising from their party membership. 

 

“(6) This section does not affect the liability of political 
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committee directors, treasurers and candidates as provided in 

ORS chapter 260.”  (Emphasis added.) 

 

Interpretation of this statute, not previously addressed in any opinion of this 

Court, is the starting point for resolution of this appeal.  As in all cases of 

statutory interpretation, there is no more persuasive evidence of the intent of the 

legislature than "the words by which the legislature undertook to give 

expression to its wishes."  State v. Gaines, 346 Or. 160, 171 (2009) (quoting 

U.S. v. American Trucking Ass’ns, 310 U.S. 534, 542-44 (1940)). 

The Legislature made it quite clear that the officers and other members of 

the governing bodies of political parties were to be treated as holding liabilities 

under law akin to those associated with any other not-for-profit entity “for all 

matters relating to the political party”.   The Legislature’s reference to 

“liability” means that the Legislature intended the courts to these officials 

accountable under law.  The Circuit Court’s opinion that the Legislature “has 

not, by statute, purported to direct the judiciary as to such matters” (SER2) did 

not discuss the foregoing provisions. 

The circuit courts, of course, have general and unqualified jurisdiction 

over intra-entity disputes (and all other matters).  Or. Const. Art. VII, § 9 (“All 

judicial power, authority, and jurisdiction not vested by this Constitution, or by 

laws consistent therewith, exclusively in some other Court shall belong to the 

Circuit Courts . . .”).  Where the Legislature wished to restrict ordinary 
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principles of organizational law for party officials, as in ORS 248.004(5), or 

create other liabilities, as referenced in 248.004(6), the Legislature did so 

directly, but the Legislature imposed no limitations on Circuit Court jurisdiction 

here.   

Certainly the Legislature knew how to do so.  In ORS 248.011, the 

Legislature directly limited Secretary of State authority over “any . . . rule 

adopted by a political party”.  But the Legislature did not limit judicial 

enforcement of party rules.  Expressio unius est exclusius alterius.   

D. There Is No Cause for Limiting Judicial Review in this 

Context. 

 

ORS 248.010 provides that “[e]ach major political party and minor 

political party, its nominated candidates and its members and officers shall have 

the exclusive right to use the whole party name or any part of it”.  The principal 

claim of appellants, in substance, is that respondents have stolen their name.1  

In granting an exclusive right to the name, and subjecting party officers and 

members their governing bodies to “liability for all matters relating to the 

political party” (ORS 248.004(3)-(4)), the Legislature necessarily contemplated 

judicial contests such as this one.   

                                                 
1 There are also claims for control of other property.  Appellants correctly note 

that notwithstanding judicial sensitivity to interference with religious 

determinations, claims as to ownership of church property are routinely 

adjudicated. 
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The Circuit Court issued its determination based on a “fundamental 

premise . . . that a court should not insert itself into internal disputes of a 

political party,” without regard to whether or not the party provided any internal 

dispute resolution mechanism.  (SER4.)  But this premise is not consistent with 

a long line of Oregon cases recognizing that because the parties place 

candidates on the ballots, some degree of State supervision of that process is 

plainly within the power of the Legislature.   

For example, in Ladd v. Holmes, 40 Or. 167 (1901), the Supreme Court 

declared: 

“It seems to us that when any supervision of the acts of political 

parties looking to the selection of candidates to be submitted to 

the suffrages of the people under the constitution, is conceded 

to be within the power of the legislature a power commensurate 

with a supervision of the entire scheme of nominations for 

public office is also conceded.”  Id. at 187. 

 

Accordingly, the Court upheld the “Lockwood Act” requiring that cities over a 

certain population had to hold a primary election before the general election.   

The Court reviewed at length claims that the primary statute interfered 

with the associational rights of the plaintiffs, and rejected them decisively, 

holding the State’s interest paramount: 

“It would seem, from these observations and conditions, that 

party management is of such vital importance to the public and 

the state as that its operation, in so far as it respects the naming 

of candidates for public office, is an object of special legislative 

concern, to see that the purposes of the constitution are not 

perverted, and the people shorn of a free choice.”  Id. at 185. 
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If the factual contentions of the appellants are to be credited—and the 

ORP takes no position on that question—then the higher purposes of the 

constitution have in fact been “perverted” by an unlawful seizure of power 

within the Libertarian Party of Oregon.  The Ladd case stands for “positive 

judicial recognition of legislative authority for the supervision of party affairs, 

as it concerns nominations for public office, that goes beyond any provision of 

the Lockwood act”.  Id. at 187. 

And in Bradley v. Myers, 255 Or. 296 (1970), the Supreme Court 

reaffirmed Ladd, declaring that: 

“it is within the power of the legislature to adopt reasonable 

requirements designed to assure that the primary ballot will not 

be burdened with candidates who are not bona fide members of  

the party whose nomination they seek and to deny the 

advantage of party nomination to candidates who are not 

genuine adherents of that party's philosophy and platform.  Id. 

at 300-01. 

 

The Court thus rejected a claim that the 180-day party registration requirement 

discriminated unlawfully against a candidate not old enough to register in time. 

While neither Ladd nor Bradley addressed a claim that a party was on the 

ballot through violations of party organizational documents, the broad holding 

of these cases is that there is a powerful state interest in overseeing the 

procedures by which candidates are selected to appear on ballots.  That one 

group or another purporting to be the lawful Libertarian Party of Oregon still 
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appears on the ballot does not attenuate this State interest, for “[o]nce a stream 

is polluted at its source, access to its waters, however free, will not purify it.”  

Ladd, 40 Or. at 185. 

The Circuit Court did not expressly address the powerful State interest in 

party management, instead making reference to Cousins v. Wigoda, 419 U.S. 

477 (1975).  That case exemplifies a unique body of law addressing judicial 

interference in national nominating conventions for two specific federal offices, 

the presidency and vice-presidency, and has no application here.  In that case, 

one group of delegates (Wigoda) was elected in Illinois, but their election was 

challenged at the national convention by a second group (Cousins).   

The question before the Court concerned whether Illinois’ interest in 

having the delegates it regarded as lawfully chosen (as determined by a state 

court judgment) seated at the national convention was sufficient to override a 

contrary determination by the national convention itself.  More specifically, it 

concerned whether Illinois could punish for criminal contempt the Cousins 

delegates who ignored the state court ruling and participated in the national 

convention as delegates. 

What made the State’s interest subordinate to the interests of the national 

political party in Wigoda was “the special function of delegates to [the National 

Party] Convention”.  Wigoda, 419 U.S. at 489.  As the Supreme Court carefully 

explained, “[t]he States themselves have no constitutionally mandated role in 
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the great task of the selection of Presidential and Vice-Presidential candidates.  

Id. at 489-90.  Rather, “[t]he Convention serves the pervasive national interest 

in the selection of candidates for national office, and this national interest is 

greater than any interest of an individual State.”  Id. at 490.   

Most importantly, the Wigoda court, unlike the Circuit Court, did 

adjudicate the question before it, balancing the interests involved, and Wigoda 

should not be considered as a holding against justiciability.  See generally 

LaRouche v. Fowler, 152 F.3d 974, 979-81 (D.C. Cir. 1998) (discussing 

Wigoda and rejecting any rule that “all disputes over internal party rules are 

nonjusticiable”).  Recent authority from this Court suggests that the “political 

question” or other doctrines of judicial restraint are in any event extraordinarily 

limited in Oregon.  See Chernaik v. Kitzhaber, 263 Or. App. 463 (2014) (court 

may declare the scope of asserted “public trust” doctrine to fight climate change 

without any written instrument upon which to base it). 

This case does not involve any intrusion by the State of Oregon into the 

operations of a national political party.  It is a garden-variety case involving the 

interpretation and enforcement of organizational documents which the 

Legislature has even required respondents to file with the Secretary of State.  

ORS 248.009(1). 

Moreover, as Appellants note, associational rights are inherently limited 

by organizational documents; the associational right is governed and limited by 
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the organizational documents.  The State of Oregon may have no compelling 

interest in “substituting its judgment as to the desirability of a particular internal 

party structure,”2 but once a party chooses that structure, no associational 

interest of the Party or its members is offended by requiring compliance with 

the structure chosen. 

Conclusion 

For the foregoing reasons, this Court should reverse the Circuit Court’s 

judgment and remand for further adjudication of appellants’ claims. 

 

Respectfully submitted, 
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2 Cf. Eu v. San Francisco County Democratic Central Committee, 489 U.S. 14 

(1989) (striking down substantive limitations on party structure set forth in 

California law). 

mailto:jbuchal@mbllp.com


 

 

CERTIFICATE OF COMPLIANCE  

WITH BRIEF LENGTH AND  

TYPE SIZE REQUIREMENTS 
 

Brief length 

 

I certify that (1) this brief complies with the word-count limitation in 

ORAP 5.05(2)(b) and (2) the word count of this brief (as described in ORAP 

5.05(2)(a)) is 2,201 words. 

 

Type size 

 

I certify that the size of the type in this brief is not smaller than 14 point 

for both the text of the brief and footnotes as required by ORAP 5.05(4)(f). 

 

Dated:  October 15, 2014 

s/ James L. Buchal, OSB #921618 

Murphy & Buchal LLP 

3425 SE Yamhill St., Ste. 100 

Portland, OR  97214 

Tel:  503-227-1011 

E-Mail:  jbuchal@mbllp.com 

Counsel for the Oregon Republican Party 

 

mailto:jbuchal@mbllp.com


 

CERTIFICATE OF SERVICE 
 

I hereby certify that I filed the foregoing Brief of Amici Curiae Oregon 

Republican Party with the Clerk of the Court for the Oregon Court of Appeals 

by using the Court’s e-filing system on October 15, 2014. 

Participants in the case who are registered users will be served with the 

Court’s e-filing system. 

I further certify that some of the participants in the case are not registered 

users.  I have mailed 2 copies of the Brief of Amici Curiae Oregon Republican 

Party by First-Class Mail, postage prepaid to the following non-participants: 

 
Colin Andries, OSB No. 051892 

Andries Law Offices LLC 

1001 SW 5th Ave., Ste. 1100 

Portland, OR 97204  

(503) 206-6002  

Colin.Andries@AndriesLaw.com 

Counsel for Respondents- Appellants 

Harry Joe Tabor, Mark Vetanen, 

Bruce Knight, Jeff Weston,  

Jim Karlock and Richard Skyba 
 
 

/s/ Carole A. Caldwell 
 

 


